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The aim of this paper is to discusse the concept of a marriage Keywords:

agreement in the Compilation of Islamic Law. This study is
literature review research with a qualitative methods. The data was
gathered through content analysis and written material. Data
analysis was analyzed using grounded theory approach and
thematic building. The result of research shows basically, there is no
difference between the Marriage Law and the Islamic Law
Compilation regarding the marriage agreement. Second, the legal
consequences of the marriage agreement made by each party—
husband and wife, are binding. Therefore, if a violation occurs, each
party can take legal action
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1. Introduction

Marriage is one of the Shari'a which
aims to create harmony in the family. A
harmonious family becomes a medium
for creating order in society.! Therefore,
this issue has become a concern of
women's movements in the world.?

One of the elements in a marriage to
create this harmony is the marriage
agreement, which is carried out before
marriage. In Islamic law, marriage
agreement is neither obligatory nor
prohibited by law. However, with the
existence of a marriage agreement, the
husband and wife relationship will feel
safe because if one day their relationship
turns out to be “cracked” and even leads
to divorce, then there is something that
can be used as a reference and legal basis.

A marriage agreement can also be
used as a means to minimize the
occurrence of a divorce. Because, if from
the start an agreement has been made,
then in the event of a divorce, each party
feels burdened with the obligations in the
agreement so that he will rethink filing
for divorce, because divorce is also very
undesirable in a household.

In making a marriage agreement,
there are conditions that must be
considered for its validity. Among these

1 Rusli Rusli, “The Role of Family in
Preventing Social Conflict in Society From Islamic
Perspectives,” HUNAFA: Jurnal Studia Islamika 17,
no. 1 (2020): 108-122.

2 Rusli Rusli, “An Analysis of Islamic
Feminism in Indonesia: Reconstruction of Islamic
Legal Issues on Gender Relations,” Hunafa: Jurnal
Studia  Islamika 3, mno. 1 (2006): 1-12,
https:/ /www jurnalhunafa.org/index.php/huna
fa/article/view/239.; See also Rusli Rusli, Islamic
Feminism: Responses of Muslim Feminists to Gender
Inequality in Indonesia (Palu: Irshed Press, 2006).

34

are the marriage agreement must be
written, and made before the marriage
takes place. Since the marriage takes
place, the agreement is attached to the
marriage certificate and is an inseparable
part of the marriage certificate, and is
made with mutual consent, legalized by
a civil registry employee, and may not
contradict law, religion and morals.?

Law No. 1 of 1974 which was later
amended by Law No. 16 of 2019
concerning  marriage, does  not
specifically mention the things that can
be agreed upon, except only stating that
the agreement cannot be ratified if it
violates legal and moral boundaries. This
means that all matters as long as they are
not against the law and morality can be
stated in the agreement, for example
regarding assets before and after
marriage or divorce, child care,
responsibility for household tasks,
making  bank  accounts,  family
relationships, inheritance, prohibition of
violence and pursuing education.#?
Confirmed in the Compilation of Islamic
Law Article 47 (2). The agreement in

3 Maharani Kartika Puji Karisma, Akibat
Hukum Perjanjan Kawin Yang Dibuat Setelah
Perkawinan (Studi Kasus: Penetapan Pengadilan
Negeri Nomor. 459/Pdt/P/2007/PN.Jkt. Tmr), 2013, 3.

¢ Ru'ah Abdulla, Perjanjian  Dalam
Perkawinan Perspektif Hukum Islam Dan Perundang-
Undang, Institut Agama Islam Negeri Sultan
Maulana Hasanuddin Banten, 3 (2013), 38.

> Sukaenah, S., Rusli, R., & B, M. T. (2020).
The Effectiveness of Indonesia Supreme Court
Regulation Number 1 Year 2016 Concerning

Mediation of Marriage Disputes
INTERNATIONAL JOURNAL OF
CONTEMPORARY  ISLAMIC LAW  AND

SOCIETY, 2(1), 63-80.
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paragraph (1) can include a mixture of
personal assets and separation of
livelihood assets of each as long as it
does not contradict Islamic law.

In this article, it is stated that as
long as it does not contradict Islamic law,
a marriage agreement can include
personal livelihood assets, separation of
individual livelihood assets, determining
their respective authority to enter into a
mortgage bond (agreement with the
bank, for example) on personal and
collective assets.

As for the agreement in the third
form, there are differences of opinion
among the scholars. For example, his
wife asked him not to do polygamous
marriage with other women, a number of
scholars including the Syafi'i scholars
argued that these conditions could not be
fulfilled, but did not cancel the marriage
contract if it was done. Their reason is
that this includes the conditions for
forbidding  something  lawful as
mentioned in the hadith of the Prophet
above and also not included in what is
regulated in the book of Allah.”

Everything that Allah commands in
Islamic law must have purposes,
including the agreement in marriage.
Regarding the law on the agreement of
one wife or husband, there were
differences of opinion among the Muslim
scholars, whether or not the agreement
could affect the validity of the marriage.

There are a number of verses
related to covenants, but there is not
verse or hadith that explicitly explains
the issue of a marriage agreement. It only

¢ Ibid., 39
7 Ibid., 8
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states that it is permissible to make an
agreement in any form as long as it does
not prohibit what is lawful. However,
what has been explained above can
represent the whole. It can be understood
that, in general, the basis of contract law
is not only in the area of marriage, but
covers all areas.

2. Literature Review

2.1 Definition of Prenuptial Agreement

Prenuptial Agreement is an
agreement made before the marriage
takes place and binds both parties to the
bride and groom who are getting
married. The pre-marriage agreement is
valid from the time the marriage takes
place and it regulates how the assets of
the husband and wife will be divided in
the event of a divorce, the death of one of
the partners. This agreement can also
contain how all family financial matters
will be arranged during the marriage.? In
general, the marriage agreement contains
the arrangement of the assets of the
prospective husband and wife. Proceed
with the aim of regulating the effects of
marriage regarding wealth.”

Historically, this marriage
agreement was made to protect the
wife’s property that was brought into the
marriage. At that time, women in
marriage were considered incompetent
in managing all matters of their assets, so

8 Onny Medaline,” Perjanjian Kawin Dalam
Perspektif Hukum Nasional, Jurnal Ilmia Abadi
Ilmu Vol. 3 (2010). 334

9 Ru'fah  Abdullah, “Perjanjian  dalam
Perkawinan  Perspektif Islam dan  Perundang-
Undangan,” Jurnal Studi Gender dan Anak, 3
(2016), 33.
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they had to get a husband as a
companion.

Marriage agreement generally
stipulates how their assets will be
divided if there is a separation of the
relationship between the two, whether
due to divorce or death. It also contains
matters relating to the future interests of
their household. This is as stated in
article 29 of Law No. 1 of 1974 on
amendment No. 16 of 2019.19 However,
marriage agreements are not only limited
to financial or property issues, but there
are other things that are also important to
be agreed upon, for example regarding
domestic violence, continuing education
when married, and so on.

A marriage agreement is an
example of a formal agreement, an
agreement that not only requires an
agreement, but also requires the
stipulation of the agreement into a
certain form of agreement or
accompanied by certain formalities, in
addition to fulfilling the validity of the
agreement in general and must also be
written in authentic certificate. 11

2.2 Forms of Marriage Agreement

In Law No. 1 of 1974 as amended
by Law no. 16 of 2019 concerning
marriage, marriage agreement is
stipulated in written form. Here, it is not
required by a notarial deed, it is enough
just to be signed by the husband and wife

10 Haedah Faradz, “Tujuan Dan Manfaat
Perjanjian Perkawinan,” Jurnal Dinamika Hukum,
8.3 (2008), 250.

1 Ibid., 251.
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who entered into the
agreement.!?

In the Civil Code, it requires that
the marriage agreement be made
notarially, including amendments to it. If
not, then the marriage agreement will be
threatened with nullification by law. In
Article 147 of the Civil Code, every
marriage agreement must be made with
a notary deed before the marriage takes
place. Furthermore, in Article 148 of the
Civil Code, it is stated that all changes in
the marriage agreement cannot be
carried out in any other way, but by deed
and in the same form as the previous
marriage agreement.!3

Before the marriage takes place,
the prospective husband and wife can
still change the marriage agreement they
made. However, the change must be
made with a notarial deed, while the
people who previously participated as
parties in realizing the marriage
agreement must be included again to
avoid conflicts.* When those people do
not like it, change can be made.’®

In a marriage agreement, the
separation of marital assets, an
association of profit and loss, and union
of results and income, is regulated as
follows:16

marriage

12 Erliyani, Rahmida ,23.
13 Ibid., 24
4 Rusli, R. (2020). The Role of Family in
Preventing Social Conflict in Society From Islamic
Perspectives. Hunafa: Jurnal Studia Islamika, 17(1),
108-122.

15 R. Soetojo Prawirohamidjojo dan Asis
Safioedin, ” Akibat Hukum Perjanjian Perkawinan
Yang Di buat Setelah Perkawinan Berlangsung,
Jurnal llmu Hukum Vol. 3 (2015), 87.

16 Erliyani, Rahmida, 25.
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1. Separation of marital property

In Indonesia, in reality, the most
commonly held marriage agreements are
those that completely eliminate the
association of assets. If before the
marriage the husband and wife did not
make a marriage agreement, then legally
there was a unanimous agreement. This
means that the legal effect of the assets
brought by the husband and wife
becomes one in the assets of the
marriage. The two parties must state
firmly that there is no association of
assets and do not want the association of
assets in other forms, for example union
of profit and loss.”

According to Article 114 of the
Civil Code, it is stated that “the absence
of association of assets does not mean
that there is no union of profit and loss,
unless this is also expressly negated” .18

If the agreement contains the
separation of marital assets, then each
party (husband and wife) remains the
owner of the items they bring into the
marriage. Likewise, with the absence of a
profit and loss union, the assets obtained
remain  their respective  property.
Therefore, in the marriage, there are two
assets, namely the husband’s personal
assets and the wife’s personal assets.®

2. Incorporation of profit and loss
A marriage agreement with a
union of profit and loss occurs if the

17 R. Soetojo Prawirohamidjojo dan Asis
Safioedin, “ Hukum Orang Dan Keluarga
(Bandung: Alumni, 1986). 81.

18 Spesilo, 61.

19 Annisa Istrianty dan Erwan Priambada,
“Akibat hukum perjanjian perkawinan yang dibuat
setelah perkawinan berlangsung,” Jurnal Privat Law,
I11.2 (2015), 87.
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prospective husband and wife expressly
state that they want this kindof
agreement in the certificate. This is
regulated in Civil Code Article 155.20

With the union of a profit and
loss, all the advantages and
disadvantages obtained during the
marriage will become the rights and
responsibilities of the husband and wife
together, as well as a part of their burden
in an equal proportion. If the marriage
agreement determines the existence of a
profit-loss association, then assets in the
form of movable property must be
recorded in the marriage agreement
deed.?1,22 The distribution of the mixture
of profit and loss is usually carried out in
two equal parts, unless the marriage
agreement stipulates otherwise (Article
156 of the Civil Code).?3

In order to prevent difficulties of
proof in the future, unregistered objects
must be clearly specified in the marriage
agreement, or in a report signed by a
husband and wife before a notary, and
attached to the marriage agreement
concerned (Article 165, Civil Law).?4

3. Incorporation of income

20 Ibid., 7

21 Erliyani, Rahmida, 25.

22 Muslih, I, Nurdin, N., & Marzuki, M.
(2020).  Effectiveness of Marriage Services
Through Information System Management
(SIMKAH) at Palu City Religious Court
INTERNATIONAL JOURNAL OF
CONTEMPORARY  ISLAMIC LAW AND
SOCIETY, 2(1), 20-36.

23 Spesilo, 61.

24 Ahmad Sainul, “Konsep Perjanjian
Perkawinan Di Indonesia,” Jurnal El-Qanuny, 4
(2018),7.
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Only one article that regulates this
issue, namely Article 164 of the Civil
Code, states as follows: “The agreement,
between husband and wife will only
apply to the incorporation of income,
meaning that tacitly there is no
incorporation of all assets according to
law, and the absence of a profit and loss
merge.”

2.2 The content of marriage agreement
The object of the agreement is not
regulated in Law No.1 of 1974. Both
parties (husband and wife) are jointly
free to determine the contents of the
marriage agreement as long as the
agreement does not violate the
boundaries of religious law and
morality.?> In Western law, it is stated
that both parties (husband and wife) are
free to determine the contents of the
marriage agreement that they make.?¢
In Government Regulation
Number 9 of 1975 concerning the
implementation of Law No.1 of 1974, as
long as this marriage agreement does not
further regulate what restrictions can be
agreed, whether regarding property or
not, for example, it can be interpreted.
This agreement can include the
following:?”
1. The agreement on the incorporation
personal assets;
2. The separation of their livelihood
assets;
3. The agreement regarding the
separation of joint assets or company
assets that is made, and this may not

25 Erliyani, Rahmida, 28.
26 Safioedin, 78”
27 Ibid., 80
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eliminate the husband’s obligation to
meet household needs;

4. The agreement for mixing and
separating personal assets for their
respective livelihoods stipulates the
respective authorities to enter into
mortgage ties on personal assets and
joint assets or company assets.

As a result, the marriage
agreement regarding such assets is
binding on both husband and wife and
third parties, and can only be revoked
with the joint agreement of the husband
and wife, and must register at the Office
of the Registrar of Marriages where the
marriage takes place.

3. Methodology

This research is a library
research,?,?® to understand the general
view of jurists in answering the issue of
marriage agreements and also their
relation to the Compilation of Islamic
Laws and the applicable marriage laws
in Indonesia. Because of that, the data
studied were books, journals, magazines,
manuscripts, all of which were sourced
from literature related to the issue of
marriage contract.

The approach in this study used a
normative and juridical approach,
whether it comes from the legal basis of
the Quran and Hadith, as well as the
principles of figh and ushul figh, with
explanations of the opinions of the
scholars of Islamic law relating to the

28Muhammas Nazir, Metode Penelitian,
(Bogor: Ghalia Indonesia, 1988), 54
2 Salam, K., & Nurdin, N. (2015). Al-
Mishbah: Jurnal Ilmu Dakwah dan Komunikasi.
Al-Mishbah: Jurnal llmu Dakwah dan Komunikasi,
11(1), 47-64.
e-ISSN: 2715-4580
p-ISSN: 2715-8268
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problems under study so that they can
understand the legal objectives deeply.3°

4. Result and Discussion

4.1 The Concept of Marital Agreement in
Indonesia Mariage Law

So far, only a small proportion of
Indonesian people have entered into
marriage agreements. There are opinions
that making marriage agreements for
prospective husband and wife seems
very inappropriate and in contrary to
Eastern customs and traditions. The
assumption  that  after = marriage
everything melts into one makes each of
their partners reluctant to make the
marriage agreement. In fact, the marriage
agreement does not only contain matters
of property, but also the division of roles
and child care.

The marriage agreement itself is a
form of legal action called “agreement”.
Legal experts define an agreement as an
event where one person promises
another person to carry out something.3!

According to the Marriage Law
and the Compilation of Islamic Law, an
agreement is a collective agreement for a
prospective husband and wife that must
be fulfilled when they are married.
However, if one of them violates, then
either can sue to ask for the annulment of
the marriage, and vice versa, as a

30 Igbal, M., Rusli, R., & Musyahidah, M.
(2019). Management Strategies of Professional
Zakat Funds for Mustahiq Family Welfare By
Amil Zakat Body INTERNATIONAL JOURNAL
OF CONTEMPORARY ISLAMIC LAW AND
SOCIETY, 1(1), 39-51.

31 Ibid., 30
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sanction for not fulfilling the marriage
agreement. This agreement can also be
referred to as a pre-marriage agreement
because the agreement is carried out at
the time or before the marriage takes
place, and must be legalized by the
Marriage Registration Officer (KHI,
Article 47 KHI and Marriage Law, article
29, paragraph 1). Marriage agreement
cannot be ratified, if it violates legal,
religious ~and moral boundaries
(Marriage Law, Article 29 paragraph 2).32
The marriage agreement in
Indonesia is regulated in Marriage Law
and Compilation of Islamic Law. This is
so necessary that the marriage agreement
runs within the corridor of law, and to
guarantee their rights in agreement.

1. Marriage Agreement in Marriage Law
Number 1 Year 1974

In general, marriage agreement
contains arrangements for the assets of
the prospective husband and wife, and is
legalized by a marriage registrar.3® This
term is taken from Chapter V of Marriage
Law No. 1 Year 1974. Meanwhile,
regarding the meaning of this marriage
agreement, no explanation is obtained, it
only regulates the time of making,
validity, time of enforcement, and
amendment of the agreement. So, it does
not regulate the contents of the
agreement at all.34

32 Khaeron Sirin, ” Perkawinan Mazhab
Indonesia: Pergulatan Amntara Negara, Agama dan
Perempuan, 2018, 98.

3  Hanafi Arief, “Implementasi Yuridis
Perjanjian Kawin dalam Sistem Hukum Positif di
Indonesia,” Jurnal Ilmu Hukum, 15 (2015), 150.

34 Ibid., 149
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p-ISSN: 2715-8268



International Journal of Contemporary Islamic Law and Society

Vol. 2 No. 2 Tahun 2020

Commenting on Article 29 of the
Marriage Law, K. Wantjik Saleh said:
“Whereas the scope of the marriage
agreement does not specify what the
agreement is, for example regarding
property. Since there is no such
restriction, it can be concluded that the
agreement is very broad, that include
various things. In the elucidation of the
article, it can only be said that what is
meant by ‘agreement’ does not include
ta'lik talak.”3>

Since the marriage agreement is
the basis for the management of assets in
marriage, this arrangement of marriage
agreement should be put after the
regulation of the rights and obligations of
husband and wife and the regulation of
assets in marriage. With regard to the
substance of the marriage agreement,
Article 29 of Marriage Law No. 1
Year1974 does not explicitly stipulate
that the marriage agreement is only
limited to marital assets, so implicitly it
can be interpreted that the marriage
agreement is not limited to only
regulating marital assets.3¢

4.2 Legal consequences
agreement
The marriage agreement is a
means of protecting the assets of the
husband and wife. Certaintly, a marriage
agreement leads to legal consequences
that include:%”

of marriage

%  Sukardi, “Kajian Yuridis Perjanjian
Perkawinan Menurut Kitab Undang-Undang Hukum
Perdata , Undang-Undang Nomor 1 Tahun 1974 dan
Kompilasi Hukum Islam, Jurnal Katulistiwa, Vol 6
No. 12016, 30”

36 Sirin, 99.

37 Masriani, 57.
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a. By law, the parties must carry out
their obligations and rights. If a

violation occurs, they must be
prepared to accept the legal
consequence.

b. Psychologically, the marriage

agreement will cause a feeling of
distrust towards the termination of his
life. This will result in unhappiness in
running the household.

Cc. Sociologically and culturally, the
marriage agreement creates a culture
shock. Eastern society certainly rejects
the existence of a marriage agreement,
because it considers it to be something
that only emphasizes property,
although the marriage agreement is
not always oriented to the assets in
marriage.

Marriage agreements are made
with the aim of providing legal
protection for parties in good faith from
other parties who are not in good faith. If
at another time problems arise between
the parties, the marriage agreement can
become the basis for each party, namely
husband and wife, to take legal action.

Especially for agreements in the
form of assets, the legal status is binding
on the parties, including third parties,
since the marriage is taking place. If the
parties intend to revoke the asset
agreement, they must register it at the
Office of Marriage Affairs, where the
marriage will take place. The revocation
of the marriage agreement after being
registered is automatically binding on
the husband and wife, but not to a third
party, it must first be published in a
newspaper within a maximum period of

e-ISSN: 2715-4580
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six months3® If they violate the
agreement they have made, then they can
tile a lawsuit at the Religious Court.

Finally, it is explained in Marriage
Law, Article 52, especially for husbands
who are polygamous, they may enter
into marriage agreements with their
wives, regarding their place of residence,
turnaround times, and household
expenses. This correspondsto Hendry
Lee A Weng's opinion that a marriage
agreement is not only in the form of
assets. However, it is permissible to
make a marriage agreement in other
forms. Thus it is clear, the object of the
marriage agreement is not only in the
form of property, but also is allowed in
other forms, as long as the agreement
does not violate morality and Islamic
teachings.®

5. Conclusions

From the above discussion, it can be
concluded. First, basically, there is no
difference between the Marriage Law
and the Islamic Law Compilation
regarding the marriage agreement.
Second, the legal consequences of the
marriage agreement made by each
party —husband and wife, are binding.
Therefore, if a violation occurs, each
party can take legal action.
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