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Abstract: Justice is an abstract idea and understanding the core
concept of various types of justice will help scholars, lawyers and law
enforcement to develop and use the theory for legislative drafting,

judicial review, case review, in court defense, and legal research and
writing. In this paper we discussed the essence of Rawls Justice, the
implication and compared it to other theories of justice. Therefore this
paper will focused on examining and reviewing John Rawls idea of
Justice and how to implement it in society. The method used in this
study is doctrinal legal research. The result of this study while we
discussed that the three Rawls principles cannot be realized together
because one principle collides with another. Rawls prioritizes that the
principle of the equal liberty which is lexically maximized precedes the
second and third principles. However we believe Justice as Fairness in
action should not mean that there is equality but rather emphasizes
the concept of balance for the law in providing justice.
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1. INTRODUCTION

In the present era, there is no voice louder than the call for justice and question
where justice lies. If we look at the theory of justice, we will find many kinds of justice,
from Islamic law (Asnawi, 2016: 45), Catholicism Canonic Law to John Stuart Mill, John
Rawls, Robert Nozick, Reinhold Niebuhr and Jose Poforio Miranda (Lebacqgcz, 2014: 3).
All have their on perspective on justice. While Natural Law from Socretes to Francois
Geny still maintain justice as the crown of law that prioritizes "the search for justice"
(Friedrich, 2014: 24). Various kinds of theories regarding justice and society ranging
from theories of rights and freedoms, power, opportunities, income and prosperity.
Among those theories can be called: Aristotle's theory of justice in his book
‘Nicomachean Ethics’ and John Rawl's theory of social justice in his book ‘Theory of
Justice’” and Hans Kelsen's theory of law and justice in his book ‘General Theory of Law
and State’.
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Justice is an abstract idea and understanding the core concept of various types
of justice will help scholars, lawyers and law enforcement to develop and use the theory
for legislative drafting, judicial review, case review, in court defense, and legal research
and writing. In this paper we discussed the essence of Rawls Justice, the implication
and compared it to other theories of justice. Therefore this paper will focused on
examining and reviewing John Rawls idea of Justice and how implement it in society.

2. METHODS

Jurisprudence has characteristics as a prescriptive and applied science. In
prescriptive, the juriprudence studies the objectives of the law, the values of justice in
law, the good and bad of a rule of law, concepts, and legal norms. Whereas in applied
science, legal science establishes a procedure, provisions, and limitations in enforcing a
legal rule (Nurhayati, 2020: 9).

Legal research seeks to present legal developments following the needs of legal
studies in an integral manner (Nurhayati, 2013: 15). the dichotomy of legal research
methods (doctrinal and non-doctrinal) is also influenced by the development of legal
philosophers’ schools of thought (Nurhayati, Ifrani, Said, 2021: 1-25).

The method used in this study is doctrinal legal research focusing on sources of
law. The analysis is performed qualitatively without numbers, statistical formulas, and
mathematics. This research focused on multidiciplinary literature considering the
literature review as a research method is more relevant than ever. A literature review
can broadly be described as a more or less systematic way of collecting and
synthesizing previous research (Baumeister & Leary, 1997; Tranfield, Denyer, & Smart,
2003).

An effective and wellconducted review as a research method creates a firm
foundation for advancing knowledge and facilitating theory development (Webster &
Watson, 2002). By integrating findings and perspectives from many empirical findings,
a literature review can address research questions with a power that no single study
has. However traditional ways of describing and portraying the literature often lack
thoroughness and are not undertaken systematically (Tranfield et al., 2003). This
results in a lack of knowledge of what the collection of studies is actually saying or to
what it is pointing at. Therefore we formulate the end result of this study as prescriptive
analytics to the application and theoritical concept of Rawls Theory of Justice.

3. RESULTS AND DISCUSSION
3.1. A Retrospective on Rawls Justice

When discussing the concept of justice, experts in philosophy, law, economics,
and politics will not pass the various theories by John Rawls. Through his works, Rawls
is known as one of the leading political and moral philosophers. Based on an in-depth
analysis of his interdisciplinary thinking, John Rawls is believed to be one of the
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influential scholars on the discourse on the values of justice to this day (Taufik, 2013:
41). Some of the concepts of justice put forward by Rawls, including A Theory of
Justice, Political Liberalism, and The Law of Peoples, have a considerable influence on
the discourse of justice (Friedrich, 2014: 139). John Rawls, who is seen as a “/iberal-
egalitarian of social justice’, argues that justice is the main virtue of the presence of
social institutions. However, virtue for the whole of society cannot exclude or challenge
the sense of justice of everyone who has obtained a sense of justice especially for weak
people (Friedrich, 2014: 139).

Specifically, Rawls developed the idea of justice by making full use of his
creative concepts known as the "original position' and the "veil of ignorance'. Rawls's
view positions the existence of an balance and equal situation between each individual
in society. There is no distinction between status, position or having a higher position
from one another, so that one party can make a balanced agreement, that is Rawls's
view as an "original position" which rests on the notion of a reflective equilibrium based
on the characteristics of rationality, freedom, and equality in order to regulate the basic
structure of society.

Meanwhile, the concept of "veil of ignorance" mean that everyone is faced with
the closure of all facts and circumstances about himself, including certain social
positions and doctrines, thus blinding the developing concept or knowledge of justice.
With this concept Rawls leads the public to obtain the principle of fair equality with a
theory known as "Justice as fairness' (Rawls, 2006: 90). This means that justice
according to Rawls is a measure that must be given to achieve a balance between
personal and common interests. There are three principles of justice, namely (Rawls,
1997: 61):

1) The greatest equal liberty principle: In this principle Rawls argues that everyone
should have the same rights to the broadest basic freedoms, as wide as the
same freedoms for all people. This principle is the most basic right that everyone
should have (Human Rights). This means that with the guarantee of equal liberty
for all people, justice will be realized (in the context of equal rights). This
principle is none other than the principle of equal rights that inversely
proportional to the burden of obligations that everyone has. This principle is at
the core of Rights and Freedom.

2) The Difference Principle; Social and economic inequality must be managed so
that inequality can be overcome. So it is necessary to pay attention to the
different principle and the principle of equal opportunity. This is aimed at
providing the greatest benefit to disadvantaged people, and emphasizes that
under equal conditions and opportunities, all positions must be open to all.

3) The Equal Opportunity Principle; This principle is the principle of objective
difference, meaning that the second principle guarantees the realization of the
proportionality of the exchange of rights and obligations of the parties, so that it
is reasonable (objectively) to accept differences in exchange as long as it meets
the requirements of good faith and fairness.
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3.2. Rawls’ Theory of Justice in Action

In action, the three Rawls principles cannot be realized together because one
principle collides with another. John Rawls prioritizes that the principle of the equal
liberty which is lexically maximized precedes the second and third principles. Thus,
these principles cannot be separated from one another. In accordance with the principle
of proportionality, the Rawls’ theory of justice will be realized if these principles are
applied comprehensively. Meanwhile Rawls emphasizes the importance of providing
equal opportunities for all parties (Third Principle), so that justice is not trapped in
rigidity. Rawls said that, if in a conflict situation, the greatest equal liberty principle
must be prioritized over the different principle and the equal opportunity principle.
Meanwhile, the equal opportunity principle must be prioritized rather than the different
principle.

In John Rawls' view of "original position', every person is equal to liberty that is
universal, essential and compatible and inequality of social and economic needs to be
solved. The first principle applied into freedom of religion, political liberty, freedom of
opinion and expression, while the second principle is stated as the difference principle,
which hypothesizes the third principle. Furthermore, Rawls emphasized his view on
justice that justice-enforcement programs with a people's dimension must pay attention
to two principles of justice, namely, first, giving equal rights and opportunities to the
broadest basic freedoms for every person. Second, being able to rearrange socio-
economic disparities that occur so that they can provide reciprocal benefits (Kelsen,
2011: 7). Thus, the principle of difference demands that the basic structure of society
be regulated in such a way that the gap in the prospect of obtaining the main things of
welfare, income, authority is reserved for the benefit of the most disadvantaged. This
means that social justice must be fought for two things: First, to correct and improve
the conditions of inequality experienced by the weak by presenting empowering social,
economic and political institutions. Second, each regulation must position itself as a
guide for developing policies to correct injustices experienced by the weak.

Based on Rawils's thought, we think that Rawls puts forward the concept of socia/
Justice. This is because John Rawls proposes 7heory of Justice based on the principle of
fairness in a social and economic context. This concept of justice is essentially in line
with the fifth principle of Pancasila, namely "Social Justice for All Indonesians". Rawls's
theory of justice contains the concept of original contract and original position, which is
the foundation that guides thinkers to see justice as an end not only entrance. Rawls
put forward his theory in an effort to apply it to politics, law, and economics as
something called w/timate understanding. This stems from his criticism of classical
utilitarianism and intuitionism which in the end became one of the main points in
developing a theory of justice. Justice can only be understood if positioned as a
condition to be realized by law. Efforts to bring about justice in law are a dynamic
process that takes a lot of time, so it cannot be interpreted as a rigid concept such as
procedural justice or juridical justice. These attempts are frequent also dominated by
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the forces in the political order to make it happen (Friedrich, 2004: 239).

The justice offered by Rawls must be understood as fairness, which means that
the right to enjoysocial benefits is not only for those who are lucky but these benefits
must also open up opportunities for those who are less fortunate to improve their
quality of life. That, it is a moral responsibility for those who are lucky to place the
benefits they receive for those who are less fortunate (McGill, 1990: 679). However, it
should be noted that actually 7he different the principle does not demandequal benefits
for everyone, but reciprocal benefits. In this case, for example, when someone who
works hard and is skilled in his field, he should definitely be more appreciated than
someone who is lazy and unskilled. So it can be seen that in the end justice as fairness
emphasizes the principle of reciprocity (balanced and mutually beneficial). Thus, we
believe, that Justice as Fairness in action should not mean that there is equality but
rather emphasizes the concept of balance for the law in providing justice.

3.3. Theoritical Comparison to Moral Justice

Law as the bearer of the value of justice, according to Radbruch, is a measure
for the just and unfairness of the legal system. Not only that, the value of justice is also
the basis of law as the law. Thus, justice has a normative and constitutive character for
law. Justice becomes the basis for every dignified positive law. It is the moral
foundation of the law as well as the benchmark for a legal system. So, in law
enforcement there must be a balance between the three values of justice, legal
certainty, and utility (Mangesti & Tanya, 2014: 74).

Justice is constitutive because justice must be an absolute element of law,
without justice, a rule does not deserve to be law (Tanya, 2013: 117). This also takes
into account the priority principle put forward by Gustav Radbruch that in order to apply
the law appropriately and fairly to fulfill legal objectives, what is prioritized is justice,
then benefit after that legal certainty (Rahardjo, 2012: 20).

Radbruch himself does not say much about what justice is. However, he once
explained that "rechct ist wille zur gerechtigkeit' (Law is the will for the sake of justice).
This sentence means that justice is the main goal of other legal purposes. As for
certainty and utility, it is a means to achieve he justice. So it can be drawn that for
Radbruch, justice is a virtue compared to other legal values while still paying attention
to the balance of values. Furthermore, to understand what Justice is meant by
Radbruch, it is important to note that Radbruch's legal philosophy is heavily influenced
by Neo-Kantian School of Thoughts, that law is formed and rests on moral values
(Tikkanen & Young, 2020). In this system there is nothing that has an absolute
meaning, so the concept of justice is interpreted relatively depending on the time,
place, and circumstances in which justice will be given (Chroust, 1994: 23). This means
that in law, Radbruch's concept of justice cannot be separated from the aspect of
morality. So in the end, Radbruch's Theory of Justice refers to Immanuel Kant's theory
of moral-based justice.
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Whereas further Radbruch and Dabin explain "Justice forms the substance of the
law, but his heterogeneous substance is composed of three elements: an individual
element: the suum cuiquire tribuere (individual justice): a social element: the changing
foundation of prejudgments upon which civilization reposes at any given moment
(social justice), and a political element, which is based upon the reason of the
strongest, represented in the particular case by the state (justice of the state). " So that
the link between moral justice and law is that law is created based on values or just
moral rules, that is existed before and who have lived in society, it is the duty of the
legislators only formulating what already exists (Radbruch & Dabin, 1950: 432).

Meanwhile, on the other hand, there is a possibility that the formulation of the
law itself only provides interpretations, or provides new norms including norms of
justice. In this case, justice includes two things, namely those concerning the essence
of justice and those concerning norms, to act concretely in certain circumstances.

The concept of moral justice, believes that in humans, there is a natural feeling
of justice that leads people to an assessment of the factors that play a role in law
enforcement. This is in accordance with the teachings of Immanuel Kant, who say that
justice starts from human dignity. Thus the formation of laws must reflect a sense of
justice and aim to protect human dignity. So the criteria of justice in this teaching play
a fundamental role as stated by Radbruch, Stammler, and Kelsen which emphasize
justice as the main objective of law (Nasution, 2014: 127).

Thus it can be concluded that Gustav Radbruch's concept of justice was heavily
influenced by Neo-Kantian teachings, which later saw justice as a form of morality in
order to uphold human dignity. This contrasts with Rawls's view of social justice. In
Neo-Kantian teachings, justice is the embodiment of moral values so that its form tends
to be abstract and dynamic, even though the human conscience has an effect as a
guide in understanding justice itself.

4. CONCLUSIONS

Rawls developed the idea of justice by making full use of his creative concepts
known as the "original position" and the "veil of ignorance" in order to regulate the
basic structure of society. In summary there are theree main principle in Rawls Social
Justice value namely the greatest equal liberty principle, the difference principle, the
equal opportunity principle. In action, the three Rawls principles cannot be realized
together because one principle collides with another. John Rawls prioritizes that the
principle of the equal liberty which is lexically maximized precedes the second and third
principles. However we believe Justice as Fairness in action should not mean that there
is equality but rather emphasizes the concept of balance for the law in providing justice.

Author Contributions: “Conceptualization, M.YS; Methodology, M.Y.S; Validation, Y.N.; Formal
Analysis, M.Y.S; Investigation, M.Y.S; Resources, Y.N.; Writing-Original Draft, M.Y.S., N.Y.; Writing-
Review and Editing, M.Y.S; Supervision, M.Y.S; Project Administration, M.Y.S; Funding Acquisition, M.Y.S

Funding: "This research received no external funding".

34



E-ISSN 2776-4974 INJURLENS, Volume 1, Issue 1, April 2021

Conflicts of Interest: "The authors declare no conflict of interest."

REFERENCES
Asmawi. 2016. Filsafat Hukum Islam. Surabaya: eLKAF Press

Baumeister, R. F., & Leary, M. R. 1997. Writing Narrative Literature Reviews. Review of
General Psychology, 1, 311-320. https://doi.org/10.1037/1089-2680.1.3.311.

Chroust, A.H. 1994. The Philosophy of Law of Gustav Radbruch, 7he Philosophical
Review, Vol. 53, No. 1, Januari, (1944), PP. 23-45

Friedrich, C.J. 2014. Filsafat Hukum Perspektif Historis, Bandung: Nuansa dan
Nusamedia.

Lebacqcz. 2014. Teori-Teori Keadilan. Bandung: Nusa Media

Kelsen, H. 2011. General Theory of Law and State, Bandung: Nusa Media

McGill, F.N. (ed.). 1990. Masterpiece of World Philosophy, New York: Harper CP

Mangesti, Y.A. & Tanya, B.L. 2014. Moralitas Hukum, Yogyakarta: Genta Publishing

Nurhayati, Y. 2020. Pengantar Ilmu Hukum, Nusa Media, Bandung, 2020.

Nurhayati, Y. (2013). Perdebatan Antara Metode Normatif Dengan Metode Empirik
Dalam Penelitian Ilmu Hukum Ditinjau Dari Karakter, Fungsi, dan Tujuan

Ilmu Hukum. Jurnal Al Adl, Vol. 5, No. 10, P.15

Nurhayati, Y.; Ifrani; M.Y. Said. (2021). Metode Normatif dan Dalam Ilmu Hukum.
Jurnal Penegakan Hukum Indonesia, Vol. 2, No. 1, PP.1-25

Nasution, B.]. 2014. Kajian Filosofis Tentang Konsep Keadilan Dari Pemikiran Klasik
Sampai Pemikiran Modern, Yustisia, Vol. 3 No.2 May - August (2014).

Radbruch & Dabin. 1950. 7he Legal Philosophy, New York: Harvard University Press
Rawls, J. 2006. A Theory of Justice, London: Oxford University press
Rawls, 1. 1997. A Theory of Justice, Cambridge: Harvard University Press

Rahardjo, S. 2012. Zimu Hukum, Bandung: PT Citra Aditya Bakti

35



E-ISSN 2776-4974 INJURLENS, Volume 1, Issue 1, April 2021

Tranfield, D., Denyer, D., & Smart, P. 2003. Towards a Methodology for Developing
Evidence-Informed Management Knowledge by Means of Systematic Review.
British Journal of Management, 14, 207-222. https://doi.org/10.1111/1467-
8551.00375.

Tanya, B.L., et.al. 2013. T7eori Hukum: Strategi Tertib Manusia Lintas Ruang dan
Generasi, Yogyakarta: Genta Publising

Taufik, M. 2013. Filsafat John Rawls tentang Teori Keadilan, Jurnal Mukaddimah,
Vol.19, No. 1, PP.41-63

The Editors of EB, Amy Tikkanen, and Grace Young, “Gustav Radbruch: German Jurist”,
Encyclopaedia Britannica, available online on Encyclopaedia Britannica
Website at https://www.britannica.com/biography/Gustav-Radbruch#info-
article-history, last access on 10 Agustus 2020.

Webster, J., & Watson, R. T. 2002. Analyzing the Past to Prepare for the Future:

Writing a Literature Review. Management Information Systems Quarterly, 26,
3.

36



