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Abstract: The application of capital punishment has become worldwide debate. European
human rights have abolished the capital punishment in their legal system. However, some
countries, including United States, have still established the capital punishment. In some
Asia countries have still implemented capital punishment, including China, Indonesia, and
Saudi Arabia. Those countries have received a significant benefit from the implementation
of capital punishment. In this article, author will explore some benefit of capital punishment
to create a peaceful and harmonious life. To create basic understanding, author have used
theoretical background on crime-punishment connection. Author has also examined the
restraining effects of the application of capital punishment on crime in several countries,
and presenting some quantitative data. The final segment has displayed a fleeting
discussion, and offering some generalizations. The purpose provides a clear conclusion,
referred on the practice of various countries. This experience will have a significant benefit
for development Islamic law in Aceh, Indonesia.

Keywords: Capital Punishment, Theories on Crime, Islamic Criminal Law

Abstrak: Penerapan hukuman mati telah menjadi perdebatan di seluruh dunia. Badan
hak asasi manusia Eropa telah menghapuskan hukuman mati dari sistem hukum mereka.
Namun, beberapa negara, termasuk Amerika Serikat, masih menerapkan hukuman mati.
Beberapa negara Asia juga masih menerapkan hukuman mati, termasuk Cina, Indonesia,
dan Arab Saudi. Negara-negara tersebut telah mendapatkan manfaat yang signifikan
dari penerapan hukuman mati. Dalam artikel ini, penulis akan mengeksplorasi beberapa
manfaat hukuman mati dalam menciptakan kehidupan yang damai dan harmonis. Untuk
membangun pemahaman dasar, penulis menggunakan latar belakang teoretis mengenai
koneksi antara kejahatan dan hukuman. Penulis juga menyelidiki dampak pembatasan
penerapan hukuman mati pada kejahatan di beberapa negara, dan menyajikan data
kuantitatif. Segmen terakhir dari artikel ini menyajikan diskusi singkat, dan beberapa
generalisasi, dengan tujuan untuk memberikan kesimpulan yang jelas berdasarkan
praktik di berbagai negara. Pengalaman ini sangat bermanfaat untuk pengembangan
hukum Islam di Aceh, Indonesia.

Kata Kunci: Hukuman Mati, Teori Kejahatan, Hukum Pidana Islam

Introduction

This article investigates the implementation of capital punishment in worldwide. The
topic of capital punishment has taken a long debate among criminal law experts. In some
extends, the sense of humanity has prevented the implementation of capital punishment,
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identified as degrading human being. However, in some countries, including Saudi Arabia,
have determined that capital punishment has protect human life. This debate will explore
further in this article using comparative law approach.

The biggest problem which is currently faced by modern societies is the weak of their
belief in Allah Almighty and His Laws. In regulating all aspects of their life, they have
left the Law of Allah for their new regulations which they have considered much better
than the Law of Allah. Data released by Amnesty International indicates that until January
2006 over half the countries in the world have now abolished the death penalty in law or
practice. Amnesty International claims that from the total of 122 countries listed by the
International institution, 86 countries and territories have abolished the death penalty
for all crimes, 11 countries have abolished the death penalty for all but exceptional crimes
such as wartime crimes, and 25 countries can be considered abolitionist in practice. They
retain the death penalty in law but have not carried out any executions for the past 10
years or more.’

Conversely, the number of murders has gone in the opposite direction. In the USA for
example, during the temporary suspension on capital punishment from 1972-1976,
researches gathered murder statistics across the country.In 1960, there were 56 executions
in the USA and 9,140 murders. By 1964, when there were only 15 executions, the number
of murders had risen to 9,250.In 1969, there were no executions and 14,590 murders, and
1975, after six more years without executions, 20,510 murders occurred rising to 23,040
in 1980 after only two executions since 1976. In summary, between 1965 and 1980, the
number of annual murders in the United State skyrocketed from 9,960 to 23, 040, a 131
percent increase. The murder rate - homicides per 100,000 persons - doubled from 5.1 to
10.2. So, the number of murders grew as the number of executions shrank.?

In the last three decades, sociologists have paid greater attention to the study of the effects
of the law and its potential to produce social order, rather than the study of criminals or
the strategies of the police.? Therefore, the questions need to answered seem to be, what is
the function of the law as a moralizing and deterrent agent in society? Can the law, in itself,
be an effective tool to minimize crime? This paper will examine these questions by looking
at the impact of the application of the capital punishment in many countries.

This paper begins by summarizing a theoretical framework on crime-punishment
relationship. The following section examines the deterrent effects of the application of
capital punishmenton crime in many countries, through the presentation of some statistical
data. The final section presents a brief discussion and offers some generalizations, and
provides a conclusion based on the experience of many countries.

Theories on Crime and Punishment Relationship

To look at the social impact of the application of the capital punishment in many countries,
especially on the crime rate, it is worthwhile to summarize the theoretical framework
which explains the relationship between crime and punishment. Considering the “severity”
of capital punishment, this section will summarize the previous works which examine the

1 Amnesty International , Facts and Figures on the Death Penalty (1 January 2006), Internet Resources,
accessed through http://www.amnesty.org, 10 June 2007.

2 Naci Mocan, The Deterrent Effect of Capital Punishment, Internet Resources, accessed through http://
www.weslwylowe.com, 10 June 2007.

3 Cass R Sunstein . # Republic: Divided democracy in the age of social media. Princeton University

Press, 2018. See Also Bailey Anne M and Josep R. Llobera. The Asiatic Mode of Production: science
and politics. Routledge, 2018. See Also Ulrich Beck. The reinvention of politics: Rethinking modernity
in the global social order. John Wiley & Sons, 2018.
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relationships between the sanction level and the crime rate.*

In this respect, the work of social scientists can be divided into two groups. The first is the
group who argue that punishment has a deterrent effect on crime. The deterrence theory
suggests that the severity and certainly of punishments are additive factors. Namely, when
punishments are severe and administered with certainty, maximum deterrence result.
In contrast, when punishments are slight and uncertain, deterrence will be minimal.
The theorists which support this hypothesis is Becker.® In other words, they argue that
punishment in general creates a greater balance of happiness vs. unhappiness. From
this perspective, then capital punishment is justified if it (1) prevents the criminal from
repeating his crime; (2) deters crime by discouraging would-be offenders.

In contrast, the second group argues that an increase in the severity of the penalty has no
impact on criminal behaviour at equilibrium. The defenders of this hypothesis argue that
there is no evidence to support the deterrence hypothesis. According to this group, the
defenders of the deterrence theory have some methodological problems in their studies.
In contrast to the deterrence theorists, these theorists argue that the death penalty should
be abolished even if criminals deserve death for what they did. The punishment theorists
who support this hypothesis, among many others, are: Cloninger, Avio and Clark, Reiman,
Davis and Reiman, Tsebelis, and Roger Hood. In brief, these theorists support the softening
of sanctions and are against the severity of punishment like in Islamic Criminal Law.®

Capital Punishment in the Islamic Criminal Law

The Holy Qur’an has clearly and repeatedly mentioned about capital punishment. In the
verse 32 of Al-Maidah, Allah Almighty says:“.. If anyone kills a person - unless it be for
murder or for spreading mischief in the land - it would be as if he killed all people. And if
anyone saves a life, it would be as if he saved the life of all people.” (Qur'an 5:32).7 Life is
sacred, according to Islam and most other world faiths. But how can one hold life sacred,
yet still support capital punishment? The Qur’an answers: “.. Take not life, which God has
made sacred, except by way of justice and law. Thus, does He command you, so that you may
learn wisdom.” (6:151).

The key point is that one may take life only “by way of justice and law.” In Islam, therefore,
the death penalty can be applied by a court as punishment for the most serious of crimes.
Ultimately, one’s eternal punishment is in God’s hands, but there is a place for punishment
in this life as well. The spirit of the Islamic penal code is to save lives, promote justice, and
prevent corruption and tyranny. Islamic philosophy holds that a harsh punishment serves
as a deterrent to serious crimes that harm individual victims, or threaten to destabilize
the foundation of society.®

4 David Garland . “Theoretical advances and problems in the sociology of punishment.” Punishment
& Society 20.1 (2018): 8 James W Messerschmidt . and Stephen Tomsen. “Masculinities and crime.”
Routledge Handbook of Critical Criminology. Routledge, 2018. 83-95.-33. See Also Julian Roberts.
Public opinion, crime, and criminal justice. Routledge, 2018.

5 Gary S. Becker, “Crime And Punishment: An Economic Approach.” The Economic Dimensions Of
Crime. (London: Palgrave Macmillan, 1968) 13-68.
6 Cloninger, Dale “The Deterrent Effect of Law Enforencement: An Evaluation of Recent Findings and

Some New Evidence, “American Journal of Economic and Sociology, (1975)34: 323-35. See Also Avio,
K and Clark, C.S. (1976), Property Crime in Canada: An Econometric Study (Toronto: University
of Toronto Press). See Also Davis, M. and Reiman, J. (1990), “The Death Penalty, Civilization, and
Inhumaneness”, Social Theory and Practice, 16:245-59. See Also Reiman, Jeffrey (1985), “Justice,
Civilization, and the Death Penalty: Answering van den Haag”, Philosophy and Public Affairs, 14: 115-
48.

7 Al-Qur’an

8 Anthony Robert Booth . Analytic Islamic Philosophy. Springer;, 2018. See Also Mohd Hambali Rashid
, Ahmad Shukri, and Musa Norhafizah . “Justice In Modern World In The Light Of Islamic Philosophy
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According to Islamic law (in the first verse quoted above), the following two crimes can be
punishable by death consisted of; firstly, is intentional murder. The Qur’an regulates the
death penalty for murder, although forgiveness and compassion are strongly encouraged.
The murder victim’s family is given a choice to either insist on the death penalty, or to
pardon the perpetrator and accept monetary compensation for theirloss (2:178).° Secondly
is fasad fil-ardh (“spreading mischief in the land”). The second crime for which capital
punishment can be applied is a bit more open to interpretation. “Spreading mischief in the
land” can mean many different things, but is generally interpreted to mean those crimes
that affect the community as a whole, and destabilize the society. Crimes that have fallen
under this description have included:

a. Treason / Apostacy (when one leaves the faith and joins the enemy in fighting
against the Muslim community);

Terrorism;

Land, sea, or air piracy;

Rape;

Adultery; and

Homosexual behaviour.

=0 ao0o

Actual methods of capital punishment vary from place to place. In some Muslim countries,
methods have included beheading, hanging, stoning, and firing squad. Executions are held
publicly, to serve as warnings to would-be criminals.!® In relation to murder, the Qur’an
definitely encourages capital punishment (2:179) to protect the life of individual. “The
free for the free, the slave for the slave, and the female for the female” (2:178). Due to
human meanness and injustice, many people cannot even imagine what this Quranic law
says. They refuse to accept the clear injunctions that strict equivalence must be observed
- if a woman Kkills a man, or a man Kkills a woman, or slave Kills a free person, or a free
person Kills a slave, capital punishment cannot be applied.

The Qur’an prefers that the murderer compensate the victim’s family. Killing the murderer
does not bring the victim back, nor does the family of the victim benefit from executing
the murderer. The compensation, however, must be sufficient to be a deterrent for others.
In Islam (Submission), the victim and/or the victim’s family are the judges for all crimes;
they decide what the punishment shall be under the supervision of a person who knows
the Qur’an. If a thief steals a thousand dollars from you, and they put him in prison, what
do you get? If the thief has a wife and children, what is their crime? Why should they be
deprived of their father? The Qur’an solves this problem, as well as the problems associated
with the criminal justice systems prevalent in today’s world.

According to the Qur’anic criminal justice, the thief who convicted of stealing a thousand
dollars from you must work for you until you are fully paid for the thousand dollars you
lost, plus any other damage and inconvenience the theft may have caused you. At the
same time, the thief’s innocent wife and children are not deprived of their man, and the

Of Science And Technology.” al-Qanatir: International Journal of Islamic Studies 12.3 (2018): 57-65.
See Also Yusef Waghid and Davids Nuraan . “Rahman Fazlur , Islamic Philosophy of Education and
the Islamisation of Knowledge.” International Handbook of Philosophy of Education. Springer, Cham,
2018.361-371.

9 Al-Qur'an (2:178).

10 Mohamed Arafa . “Islamic Criminal Law: The Divine Criminal Justice System between Lacuna and
Possible Routes.” (2018). See Also Musa Usman Abu Bakar. Gender Justice in Islamic Law: Homicide
and Bodily Injuries. Bloomsbury Publishing, 2018. See Also Md Jahirul Islam, et al. “Challenges of
implementing restorative justice for intimate partner violence: An Islamic perspective.” Journal of
Religion & Spirituality in Social Work: Social Thought (2018): 1-25.
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expensive prison system is eliminated. Imprisonment is a cruel and inhumane punishment
that has proven useless to all concerned.!!

Contrary to common belief, the thief’s hard shall not be cut off. Thank God for His mercy
and His mathematical miracle in the Qur’an, we know now that the thief’s hand is to be
marked. Marking the hand of the thief is stated in 5:38. The chapter and verse numbers
add up to 5+28=43. The other place in the Qur'an where “the hand is cut” is found in
12:31. This is where we see the women who admired Joseph so much, they “cut” their
hands. Obviously, they did not sever their hands; no one can do that. The surah and
verse numbers add up to 12+31=43, the same total as in 5:38. This gives mathematical
confirmation that the Qur’anic law calls for marking the hand of the thief, not severing
it. Additional mathematical confirmation is provided: 19 verses after 12:31, we see the
“cutting of the hand” again. Punishment in Islam (Submission) is based on equivalence and
social pressure (2:178, 5:38, 24:2). The blasphemy called “Hadits & Sunna” has instituted
stoning to death as the punishment for married adulterers. This is not God’s law. As stated
in 24:2, the punishment for adulty is whipping in public; a hundred symbolic lashes. As
pointed out above, the basic punishment is social pressure and scandalizing the criminal.
Whipping in public achieves this goal.

Analysis of Social Impact of the Application of Syari’ah Law

Muslim countries in this context are defined as the countries in which most of the
populations are Muslims.'? Since only some Muslim countries which apply Syari’‘ah law
have availability source of data, in examining the social impact of the application of
Syari’ah law this paper will mainly refer to the case of the Kingdom of Saudi Arabia and
United States of America for comparative approach.

The application of non-Syari’‘ah law in many Muslim countries has a long historical
background. Take Indonesia as an example. Even though Indonesia has the biggest number
of Muslim citizens in the world, this country does not apply Syari’ah except Province of Aceh
which is in the beginning of its process. This is primarily due to the Western colonialism.
Another factor in the case of Indonesia is the political domination by Western educated
thinkers (nationalists) who have sought to secularize this country through their political
authorities since the Soekarno to Soeharto regimes.

Muslim Middle East countries have had similar experiences. Since the Napoleonic
invasion of Egypt (1798-1801), the countries of the Middle East, with exception of parts of
Saudi Arabia, were directly or indirectly subjected to the force of European Imperialism.
Unavoidably, in the beginning of their awakening, they adopted a Western model of
progress and development, and even borrowed Western law. Until the 1970s the countries
of the Muslim Middle East seemed to be embarked on a program of modernization in the
Western style that would inevitably lead to ever greater secularization.’?

11 Mathias Rohe. “Islamic Law and Justice.” Sharia and Justice: An Ethical, Legal, Political, and Cross-
cultural Approach (2018): 105. See Also Haim Gerber. “Law in the Ottoman Empire.” The Oxford
Handbook of Islamic Law (2018): 475. See Also John R Bowen. “Gender, Islam, and law.” Towards
Gender Equity in Development (2018): 277.

12 Zuraida Ahmad Sabki , et al. “Islamic Integrated Cognitive Behavior Therapy: A Shari’ah-Compliant
Intervention for Muslims with Depression.” Malaysian Journal of Psychiatry 28.1 (2019). See Also
MOH Arifin, Ridan Muhtadi, and Denizar Abdurrahman Mi'raj. “The Application of the Rules of
Syari’ah as the Effect of Islamic Economic Education Improvement.” ACTIVA 1.1 (2018): 1-15. See
Also Annelies Moors . “Debating Islamic family law: Legal texts and social practices.” A social history
of women and gender in the modern Middle East. Routledge, 2018. 141-175.

13 Mayer, A.E. “Law and Religion in the Muslim Middle East”, The American Journal of Comparative
Law, 35: 127-84.
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In the late 1970s, the process of Islamization began in the Middle East countries. Two
countries that have most seriously and systematically pursued Islamization are Iran and
Pakistan. In both countries it is clear that the official version of Islamization pursued
after the 1978-1979 Iranian Revolution and President Zia’'s presence to power in 1977,
presuppose that Islam in an ideology.'*

Saudi Arabia is a leading country in the Middle East which has applied Syariah. In addition
to the absences of factors which constrain to the process of Islamization in other Middle
East Muslim countries, that being colonialism, Saudi Arabia has another conducive factor,
that is, the presence of Ulama (Muslim scholars). Unlike other Muslim countries in this
region, in Saudi Arabia, Ulama occupies prominent position in the state’s political elite.
Furthermore, Saudi Arabia was applying Islamic Law since the Prophet Muhammad era.
Therefore, the Ulama’s effective role in Saudi Arabia was very conducive in maintaining
the continuity of the application of Syari’ah law in this Kingdom (A good discussion about
this.”® In this regard, Mayer (1987:135) says that “Saudi Arabia has never adopted a
constitution out of respect for the classical Islamic precept that all laws are contained in
the Syari’ah sources”.'®

Syari’ah is a theocratic system. It sets out Allah’s commands to humanity. The Syari’ah was
divine revelation, as determined by the text of the Qur’an, supplemented by the sayings
and deeds of the Prophet preserved in tradition (sunna), the consensus of scholars (ijjma),
and analogical reasoning (giyas).”

The Syari’ah, forits part, wasbounded on one side by administrative direction, the directions
power of Caliphs (siyasi) manifested itself in secular ordinances (the ganun, or the nizam
and the marsum of the Hanbali school). The Syari’‘ah judge himself might occasionally
award a discretionary punishment (ta’zir) instead of the foreordained sanctions of the
sacred law (hadd and hudood). On the other side, custom (urf, ada) circumscribes the holy
rules.'®

By referring to Saudi Arabia, this part will look at the impact of the application of Syari’ah
on social life, especially on crime. Syari’ah criminal code is severe in manner. In fact, the
severity of its punishment has a great deterrent effect on crime. The application of Syari’ah
in Saudi Arabia, for example, was able to maintain the low crime rates in this country.

Table 1
Homicide Rate in the Kingdom of Saudi Arabia 2000-2002

Year Homicide Rate per year per 100,000 Inhabitants
2000 0.51
2001 0.78
2002 0.92

Source: Adapted from http://en.wikipedia.org.

14  Mehdi Rubya “The Offence of Rape in the Islamic Law Of Pakistan”, International Journal of the
Sociology of Law, 18: 19-29. See Also Peretz, “The Middle East Today” (New York: Praeger).

15  Coulson, N.J.,, A History of Islamic Law (Edinburgh: The University Press.1964).

16 See also Muhammad Siddiq Armia, ‘Implementing Islamic Constitutionalism: How Islamic Is Indonesia
Constitution?’ (2018) 15(2) Al ‘Adalah Journal 437-450. See also Muhammad Siddiq Armia, ‘Ultra
Petita and the Threat to Constitutional Justice: The Indonesian Experience’ (2018) 26(2) Intellectual
Discourse 903-930.

17 Andersen, R.R, etal, “Politics and Change in the Middle East: Source of Conflict and Accommodation”
(New Jersey: Prentice Hall. 1990).

18 Coulson, N.J., “A History of Islamic Law “(Edinburgh: The University Press 1964).
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Table 1 reveals very low official homicide rates in the Kingdom of Saudi Arabia. The
population included in the table includes more than one-third foreign ex-patriots who are
generally attributed with a higher crime rates than native Saudis. If we look at the average
number of murders, under one a year in every 100,000 population is certainly very low.*

Table 2
Number of Murders in the Kingdom of Saudi Arabia Compared to other Countries in the
World Which Apply State Law 2002

Countries Homicide rate per year per 100,000 Inhabitants
Saudi 0.92
Arabia
47.80
South
Africa 65.80
Colombia 13.04
Mexico 5.60
United
States

Source: Adapted from http://en.wikipedia.org.

To strengthen the truth of the deterrent effects of the application of Syari’ah law on
crime rates in Saudi Arabia, Table 2 compares the crime rate of Saudi Arabia with four
countries which apply state law.?° Table 2 shows that the murder rate in Saudi Arabia in
the lowest among the five countries. These data, clearly indicate the deterrent effects of
the application of Syari’ah on crime in Saudi Arabia. The deterrent effects of the severity
of Syari’ah criminal law on crime will much clearer if the crime rate of Saudi Arabia where
Syari’ah law is applied compared to world rates. Table 3 shows this comparison.

Table 3
Crime rate in the Kingdom of Saudi Arabia Compared to World Rates?!
(per 100,000), 1970-75

Countries Murder Property Sexual
Crime Offences
Saudi Arabia 1.0 1.4 5.0
World Rates 3.9 908.5 24.2

Source: Calculated from Souryal, 1987: 434-35

Table 3 indicates that for murder, the world rate is about four times the rate in Saudi Arabia.
For property crimes, the world rate is about six hundred fifty times the rate in Saudi Arabia.
And for sexual Offences, the world rate is about five times the in Saudi Arabia. Clearly,
Table 3 indicates the deterrent effects of the severity punishment of Syari’ah criminal code
on crime rate in the Kingdom of Saudi Arabia. This finding strongly supports the previous
study which argued that punishment has deterrent effects on crime.

19  Wikipedia, the free Encyclopedia (2007), List of Countries by Homicide Rate, Internet Resources,

accessed through http://en.wikipedia.org, 1 June 2007.

20  Ibid

21 Sam S Souryal, “The Religionization of Society: The Continuing Application of Syari’ah Law in Saudi
Arabia”, Journal for the Scientific Study of religion, (1987), 26: 429-49.
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Discussion and Generalization

This paper has approached the deterrent effect of punishment in Islamic Criminal Law. It
has been suggested that this study supports the deterrence theory. In mostliterature, crime
has generally been considered as either the consequence of existing social conditions or
the outcome of a traditional calculation by a predator which chooses crime as a utility-
maximizing career. As a result, these approaches propose either an improvement in
social conditions or an increase in penalties or punishment as a means to reduce criminal
activity. Though the severity of punishment in Islamic Criminal Law which is applied in
Saudi Arabia shows a deterrence effect on crime rate, I would not necessarily argue that
punishment is the best or only way to control crime. But rather argue that punishment is
only part of large, more complicated factors which cause the low crime rate.

The severity of punishment in Islamic Criminal Law is often misinterpreted by some
scholars, especially Western scholars. To understand correctly the perception of severity of
punishment in Islamic Criminal Law we must examine in its Supranatural-Social frame of
the principle of Qishash (the law of equality). Such a frame, assuring the will of God, totally
relieves any concern among Muslim believers concerning the severity of punishment,
particularly since it ensures justice to all offenders. Unlike in the Western contemporary
judicial system in which discrimination a common feature of this system, the Islamic
judicial system places all offenders subject to the same treatment.?? It illustrates how the
contemporary Western judicial system works: Obviously judicial decisions are not made
uniformly. Decisions are made according to a host of extra-legal factors, including the age
of the offender, his race, and social class. Perhaps the most obvious example of judicial
discretion occurs in the handling of cases of persons from minority groups. Negroes, in
comparison to whites, are convicted with lesser evidence and the sentenced to more
severe punishment.

Syari’ah law is applied equally to all citizens. This assertion is suggested in the Qur’anic
verse: “Lo! The noblest of you, in the sight of Allah, is the best in conduct (Qur’an: 49:13).”
Also, the Prophet says: “The Arab is not more worthy than the Persian, and the red is not
more deserving than the black, except in godliness (Bukhari, 1979, VIII:39).” The second
relates to a saying by the Prophet in which he stated that if his own daughter, Fatima,
committed theft, her kinship ties to him would not save her legal punishment.?

The equal treatment of offenders within the Islamic Judicial system is applied in both
theory and practice. In 1981 for example, Saudi Arabia’s Islamic Judicial Court executed
a Royal princess of the Kingdom with her lover who were convicted of adultery. The case
was later made into the widely known movie feature, “Death of a Princess”.

Islam as a system ethics gives an equal treatment not only to people from different race,
class and colour, but also to people from different religions. There is no reason for non-
Muslim to fear of living under Islamic State (Syari’ah law). The non-Musllim who lives in
an [slamic State and enjoys all their human rights which are enshrined in the Syari’ah are
called Ahla Dhimmah or Dhimmis, the convicted people The Dimmis living in an Islamic
State are guaranteed the protection of their life, property and their honour exactly like
that of a Muslim. The rights haven to a Dhimmis are of an irrevocable nature. It becomes
22 Mediel Hove, “Middle East: The Origins of the Islamic State’(ISIS).” Conflict Studies Quarterly 23
(2018). See Also Trinka, Eric M. “The End of Islands: Drawing Insight from Revelation to Respond to
Prisoner Radicalization and Apocalyptically-Oriented Terrorism.” Religions 10.2 (2019): 73. See Also
Ibrahim, Ahmad. “Islamic Law in Malaysia.” Journal of Malaysian and Comparative Law 8 (2018): 21-
52.

23 Imam Bukhari, “Al Shahih Al-Bukhari, Vol. VIII, trans. Muhammad Mukhsin Khan (Pakistan: Kazi
Publication. 1979)
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every Muslim’s religious duty to protect life, property and honour of a non-Muslim since it
forms a part and parcel of his faith.?*

The Islamic state would not be fanatic and intolerant of minorities since Islam is the most
tolerant of religious.?® For example, Umar Ibn al-Khattab, the second caliph, has asked on
his deathbed that his successor should take care to protect the Dhimmis. The Qur’an itself
called for religious tolerant: “You have your religion, I have mine (Qur’an, 109:6)".

Another factor which needs to be considered is the historical background in which Islam
has been developed. Islam has descended in Saudi Arabia where its old tribes practiced
causal killing of raids and counter-raids over trivial matters. In this situation, Qishash (the
law of equality) is culturally accepted as a plausible method to prevent greater retribution
against the offender or his family and tribe. In fact, history has proved the magical power of
Syari’ah in deterring the continuity of causal killing in trivial matters in the Arabian tribal
community. [s this prevention method not applicable in the contemporary modern world
in which the machine gun and any other tools to kill other persons are within easy access
and the criminal’s mode operation is more sophisticated? Consider modern terrorism, or
how often kidnapping occurs in our society. During October 1992, the South Australia’s
Police had been busy in efforts to find out who kidnapped a 12 year-old woman.?® By
giving this example, | am not suggesting that the government of Province of Aceh must
apply Syari’ah Criminal Law in the way that Saudi Arabia applies to dam the crime wave
in the region, but I am suggestion to rethink about the movement from repressive to
recitative in our criminal law.

Moreover, in terms of the Supernatural-Individual frame, which is determined by the
personal conscience of believers capital punishmentis not perceived as a means to frighten
the “believers” but rather as a necessary by-product of justice mechanism ordained a
deter a climate of lawlessness and social disorganization.?’ It is also important to know
that capital punishment seems to be an act of mercy to those with a strong tendency to
commit crime, because when compared with long-term prison sentences which in time
lose their effectiveness, the execution of “bodily penalty” (flogging and cutting the hand)
offer clear advantages. It allows the criminal to resume his work almost immediately, to
support himself and his family, and to serve as an act of penance and remission. More
important, the execution will prevent the individual from committing the same crime in
the future, serving as a stern warning to others.

The result of this study is summarized in the following generalizations:

1. Punishment in Islamic Criminal Law has been, and remained, foreign to the
majority of Moslem people, more importantly to Western mind;

2. In many Muslim countries including Indonesia, the position of Syari’ah law has
been substituted by a set of positive laws which are based on a social contract
between the ruler and the ruled, as a result of the Western colonialism;

3. The continuity of the application of Syari’‘ah Criminal Law in Saudi Arabia has
been able to keep the level of crime to a low rate;

24 Said Abdul-Aziz, “Precept and Practice of Human Rights in Islam”, Universal Human Rights, 1:63-79.
(1979)

25 Marcus Mietzner, and Burhanuddin Muhtadi. “Explaining the 2016 Islamist mobilisation in Indonesia:
Religious intolerance, militant groups and the politics of accommodation.” Asian Studies Review 42.3
(2018): 479-497.

26 Nigel Hunt., “Rhianna Mystery: Police quiz men”, The Davertiser, 16 October:1. (1992)

27 Johnson, L. and Weigert, A.J. “Frames in Confenssion: The Social Construction of Sexual Sin”, Journal
for the Study of Religion, 19: 368-81. (1980).
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4. In contrast, in many countries which apply positive laws which are based on a
social contract between the ruler and the ruled, the crime rate is high;

5. The harsh punishment in Islamic Criminal Law is mainly intended to deter crime,
not to punish the criminal;

6. Islamic Criminal Law puts all offenders subject to the same treatment;

7. Punishment in Islamic Law can only be awarded to the criminals in a society
where the Islamic ideal of social justice has been achieved; and

8. Syari’ah (Islamic Law) protects and guarantees the life, property and all human
rights of non-Muslim who lives under Islamic State exactly like that of a Muslim.

Conclusion

Based on this study, the writer would like to give conclusion for the Government of Aceh
in developing Islamic law in Aceh. There are several point requiring special approaches;
firstly,is the genuine content of Islamic Criminal Law must spread widely. The promulgation
of Islamic Criminal Law should also distribute among the government officials and the
population of Aceh Province. Secondly is the position of national law. The position of
positive laws which are based on a social contract must be substituted step by step by a set
of Syari’ah laws. Thirdly is the application. Through the application of a genuine Islamic
Criminal law, the government of Aceh has to give proofs to other local governments in
Indonesia that it can keep the level of crime to a low rate. Fourthly are human resources.
The Government of Aceh must select the high quality of human resources to support the
government policy in applying Syari’ah law. Lastly is financial support. The Government of
Aceh must allocate more finance for supporting research in this area.
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