Indonesian Journal of International Law

Volume 8
Number 2 Progressive Development of Article 17
International Law - Part Il

4-30-2011

The Evolution of the Trust System in the Mutual Fund Business in
Indonesia (A Study Based on Islamic Law Perspective)

Gemala Dewi

Follow this and additional works at: https://scholarhub.ui.ac.id/ijil

Recommended Citation

Dewi, Gemala (2011) "The Evolution of the Trust System in the Mutual Fund Business in Indonesia (A
Study Based on Islamic Law Perspective),' Indonesian Journal of International Law: Vol. 8 : No. 2, Article
17.

DOI: 10.17304/ijil.vol8.2.8

Available at: https://scholarhub.ui.ac.id/ijil/vol8/iss2/17

This Article is brought to you for free and open access by the Faculty of Law at Ul Scholars Hub. It has been
accepted for inclusion in Indonesian Journal of International Law by an authorized editor of Ul Scholars Hub.


https://scholarhub.ui.ac.id/ijil
https://scholarhub.ui.ac.id/ijil/vol8
https://scholarhub.ui.ac.id/ijil/vol8/iss2
https://scholarhub.ui.ac.id/ijil/vol8/iss2
https://scholarhub.ui.ac.id/ijil/vol8/iss2/17
https://scholarhub.ui.ac.id/ijil?utm_source=scholarhub.ui.ac.id%2Fijil%2Fvol8%2Fiss2%2F17&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarhub.ui.ac.id/ijil/vol8/iss2/17?utm_source=scholarhub.ui.ac.id%2Fijil%2Fvol8%2Fiss2%2F17&utm_medium=PDF&utm_campaign=PDFCoverPages

The Evolution of the Trust System in
the Mutual Fund Business in Indonesia
(A Study Based on Islamic Law Perspective)

Gemala Dewi*

The progressive development of Internationaf law can be seen also in the

concept of trust in business transaction based on its evolution from time to

time. This is because the trust institution, which is considered as an

achievement of the Anglo-Saxon legal system that has tremendous benefit,

actually started from the concept of separation between ownership and
mastery in the form of charitable trust of wagf, kmown in Islamic law. Research

proves that in the history of “Trust”, wagf is forerurmer of the establishment
of “Frust”. How the concept of wagf develops a business type of Mutual
Fund that is in compliance with Sharia Law, is the problem that is discussed
in this paper. By using a normative and comparative law method, this paper
found that by implementing only Nazhir fimctions that reflect the concept of
trust by means of Islamic Trust Fund (ITF), the benefit of the object of cash

wagf can be multiplied. For this purpose, the Islamic Trust Fund concept is
defined in the reaf meaning of cash wagf mandate which today can be used
in business activities, other than worship sector. With ITF concept like this
does not preclude the general public to participate in purchasing units in
the form of a business Sharia Mutual Funds (SMF), so thus also can create
investment opportunities that also drives the wheels of development.

Keywords: trust, wagf, mutual fund

1. Inivoduction

In these days, the concept of “Trust” in business transactions and other
activities becomes a phenomenon of an invention which is incredibly useful for
the society. The Trust system is known in the intemational world nowadays as
a solution when a business confract is no longer able to accommodate the de-
velopment of an agreement which has more than one party involved. In the
development of capital markets thronghout the world, for example, the impor-
tance of collective custody is inevitable. Therefore the existence of the coneept

' Jectarer at Facuity of Law University of Indonesia.
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of “wust” becomes ihe solution o accommodate the interests of the collective
custody in the capital market. As the examples of the use of trust system in
capital markets activities are the forms of “Trust” in each bonds isues orin
formmulation of Collective Investment Contracis (CIC) of Mutual Funds. How
did the role of the trust in the Islamic concept of business activitics, especially in
the Islamic capital market, will be discussed in this paper, particularly its func-
tion on the issnance of unit trust of Sharia Mutual Fund (SMF) and the devel-
opment of the functions of charity on the concept of wagf.

. TheConcept of Trust and Its Evolution in the Common Law Legal

System :

In Anglo-Saxon legal tradition (Common Law) Trust concept is known as
a transfer of legal ownership over an object to be managed for the benefit of
third parties. This is apparent from the following explanation.

Frust is created where the absolute owner of property (the settfer) passes the legal title in that

property to a person (the trustes) to hold that property on trust for the benefit of another
person (the beneficiary} in accordance with terms set out by the settler”?

From the information given above it appears that devolution of power oc-
curred over the legal ownership of a party called the Trustee, by the origmal
owner (settler) for management (use of) a property for the benefit of another
pazty (beneficiary), according io a desired destination by the settler. Trustcan
be described as a relationship of trust (fiduciary) in which one party (the trustee)
is as holders of rights to property under the law (legal title) is subject to the
obligations under the equity to maintain or to use that property for the benefit of
others.?

InBlack’s Law Dictionary defined as understanding the Trust:

“A legal entity created by a grantor for the benefit of designated beneficiaries under the laws
of the state and the valid trust instrument. The trustee holds a fiduciary responsibility to

manage the trust’s corpus assets and income for the economic benefit of all of the
) beuq‘iciaﬁes"‘

. zAlastaerudson, Equity & Trust
2nd ed., (London: Cavendish Publishing Lid., 2002), p. 30.
* Emmy Pangaribnan Simanjuntak, Mengenal Trost, Upgrading Lecturer Civil Law / Commerce,
(Yogyakarta: 16-18 November, 1992), p. 1.
* Heory Campbeil Black, Black’s Law Dictionary, (St Paul, Mipn.: West Publishing Co.,
1991), p. 1047.
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From these definitions we can see the concept of trust instimtion as a legal
entity created by the grantor (the party who gave the treasure) in the interest of
beneficiaries (recipient’s property) through the appointment, status and are le-
gally valid trust instrument. In this case, the party appointed as trustee (guard-
jan/caretaker mandate) has a responsibility (fiduciary responsibility) to orga-
nize/manage the trust assets and income for the economic benefit of all property
recipients (beneficiaries).

In principle, the concept of trust in the system of Common Law gives
legal sense that the party that controls an asset or an object is not always the
owner of the abject. In this case, as the Trustee of money or property entrusted
o manage the power to do anything for money or propexty to andience inter-
ests (beneficiaries). Mastery of management o the trustee allows the asset
. management more competent than handed directly to the party entitled to enjoy
it (beneficiaty). Assets will also be more accessible to more esiablished man-
aged and its use in the event of his generational transfer beneficiaryy which
generally takes a long time in the transition process (Probasion) property as if
delivered by hand on the beneficiary.

Trust institution then evolved. Through this trust sysiem, a lot in material
law (propetty law) can be overcome. For example in Convension on the Law
Applicable to trusts and on Their Recognitionreceived in the Hague Con-
vention on July 1, 1985, given the understanding trust in the broader field, that
is not only intended to give meaning to personal and family trusts, but also
trusts that were created for the purpose of conducting business (Un Incorpo-
rated Business Trust Organization | UBTO), trusts for social putposes (chari-
table trusts), trusts created especially for the benefit of a loan (Indenture
trusts), or trusts that are created as holders of collateral (collateral trusts).®
Al of the trusts that exist and thrive, which was created by the settlox{express
trusts) is inchaded within the meaning of trusts in the convention, by taking the
characteristics or the same characteristics of all these trusts, with the exception
of constructive trusts (created by court order).®

In simple terms it can be said that the understanding of the Trust in the legal
system Common Law is “legal relationship cretated under the laws of eg-

$ Gunawan Widjaja, Transplantasi Trusts dalam KUH Perdata, KUHD, dan Undang-Undang
Pasar Modal Indonesia, (Jakarta: PT RajaGrafindo Persada, 2008), p. 290-291.
¢ Jbid,, p. 291.
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uity whereby property (the corpus) is held by one party (the trustee) for
other (cestui que trust or bengficiaries.)” The statement shows that the trust

in the countries with the Common Law tradition is the produet of Equity® out-
side the Court of Comomon Law. Commeon Law itself does not recognize the
existence of trusts. In the view of Common Law, as well as the Civil Law legal
tradition, only recognizes a single ownership. Relevant parties in a legal trusis
relationship can not solve the problems of existing law through Common Law
Court, they are only going to get aresolution through the Court of Equity Long
ago in England there is a dualism of court, that is if soineone complained about
his ease to a general court (Commeon Law Count), in the case decided by the
system, and if he had complained to the court that use Equity system, namely .
the Chancery Court, it was decided also to other systems sometimes altogether
different. The 1873M-year parliament passed legislation regarding the improve-
ment of court system known as the Judicature Act to resolve these differences
and ordered all couris to adopt a unified law. Court of Equity is the usc of the
principles of justice for the supplementing of the law, which under Islamic law
can be equated with the use Istihsan method.?

II1. Trust Institution and lis Application to Muinal Fund

* The concept of mutual fimds in the common law legal system appears in the
definition of mutnal fimds that put forward by Charles P Jones as follows:

“Mutual funds are either corporations or business trsts typically formed by an investment
advisory fimm that selects the board of trustees (directors) for the company. The trustees, in

7 AR Fullarion, “The Common Law and Taxation of Trusts in Australia in the Twenty-First
Century™, p.3, hitp:/fwww.alfullartunassociates.com.an/trusts%20paper.htm™hitp:f/
www.alfullartonassociates.com.anfirusis20 paper.htmn.2007

% In etymology, the meaning of the word*equity” is the ideal of justice that do not govemed
by law even those that fay conflict with the law. Equity is part of English law which is not
derived from costoms and the decisions of parliament, but it comes from the rolings of Coutt of
Chancery antiquity. In the past (14th century) is a minister who completed the Chancelor case
filed by the society to obtain justice which subsequently developed fato a couit cailed the “Conrt
of Chancery”. In its development (17¢h century), Court of Chancery beld by jurists and in the
early 19th century binding with the same understanding of equity as Comon law precedent. Mere
information see Abdulkadir Mohammad “Hukum Perjanjian®, (Bandong: Alumni, 1986), p. 6-7.

9 Gupawan Wijaya, “The Hague Convention on The Law Applicable to Trusts and on Their
Recagnition dan Shapeless Trusts; Suatn Perkembengan Trusts di Dunia Memuju ke Arah Konsepsi
Trusts Yang Netral®, Newsleiter No. 65/Junif2006,. .

1° M. Hamidpllah dkk, Fikih Islam dan Hukem Romawi (Yogyakarta, Gama Media, 2003),
p. 145-146.
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turn, hire a separate management company, normally the investment advisory firm, to
manage the fund. The management company. is contracted by the investinent company to
pﬁfmmmymmhmdmmagethepmtfoho,asweilasmhandleﬂzeadmmzs:rattve
chores, forwhch:trmw&eafes”" : _

. meﬁzedeﬁmﬁon,itappearstouseﬂaeconceptofmmﬂzeacmuesof
the Fund. As is well known that the concept of the so-called ‘tmst” in the
Anglo-Saxon legal tradition (Common Law)is:
* “trust is created where the absolute owner of | praper:y (the settlor) passes the legal mte in

that property to a person (the trustez) to hold that property on trust for the benefit of another
person (the beneficiary) in accordance with terms set out by the setiler”."*

Trust ean be described as a relationship of izust (fiduciary) in which one
person is a holder of property rights under the law (legal title) is subject to
liability based on the equity to maintain property or use it to benefit others.”
Kimbrough in the Summary of the American Law says that trust is the own-
ership of property held by one party to use or interest to others who have rights
under the equity." Trust can also be mierpicted asa legal relationship between
W0 OF more persons in which a bound to rule on the basis of property righis
under the law for the benefit of others who have an interest based on equity. ¥
Trust is 2 trust given to 2 person (called a frustee) and performs the obligation
for the benefit of another person (called the beneficiary).

In conjunction with Mutual Fund, the introduction of the concept of unit
trust is one of the oldest types of collective investment in British legal history."®
Unit trusts is: collective investment scheme” which is, “ pool of investment
capital provided by participanis so that each participant receives a share
of the profits generated by these mutual investment in proportion to the
- size of her contribution”." In this concept of unit trust investors to acquire
investment units whose amowit is proportional to their participation in the over-

all investment pool. Unit trust is incorporated through the declaration of truss,

1 Chasles P Jones, Investments, ep.cit., p. 56.

2 Alastair Hudson, ep.cit, p. 30

 Emmy Pangaribuan Simanjuntek, Mengenal Trust, upgrading civil law lecturer/irade
(Yogyakarta: 16-18 November 1992), p. 1.

' ibid, p. 1.

S Toid, p. 2.

16 Gunawan Widjaja, op. cit, p. 314.

17 Alastair Hudson, Eqmty Interest, (London: Cavendish Publishing, 2002), p. 665. as

cited by ibid .
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based on the deed, trusts or agreements made between the tmstee with the
manager™® or between custodian and management company.”

According to the legal tradition of common law (Anglo Saxon), .fmstee n
the practice of Mutual Funds other than as an owner, is also an administrator in
the law of the trust corpus (investment pools). The position of trustee as owner
of the trust corpus is in order to make the management of the frust corpus. In
the Development Trusts in the United States, at implementation in the capital
markets, trusiee conducted by Management corapany thai serves as an admin-
jstrator or manager who founded the Mutual Fumd.®

From the standpoint of contract law in the legal system of the Civil Law,
Mutual Fund is formed resnlting from the existence of a collective agreement
granting the power of indirect fund management among the investors as provid-
ers of funds, with Investment Manager (IM) and Custodian Bank (CB) as fund
manager. Atiachment to investors in the coniraet, granting the power of the IM
and CB oceurslegaily on the basis of laws and regulations that govem them.

In i’ndonaﬁia, ﬂ:fe attachment of investors with Colective Investment Con-
tract (CIC)m’ﬁdéﬂSr TM and CB has 2 legal basis in the Civil Code (KUH
Perdata). In Séctici 1317 contained provisions regarding the promiscs made
for the benefit of third parties. Article 1317 reads:

“Recall also allowed to request the establishment of 2 promise to the interests of 2 third

T13; pasty, if a detenmination is made by a promise to himself, or 2 gift made to another person,

mcludesapmmselikethaLAnyonewhohaspmtmsedsomeﬁnngﬁkeﬂnatshouldnotbe
puﬂedback,fthetbxrdpaﬁyhasbeendeclaredwanﬁdﬁousen.‘m

)J)‘-

. Thq mise to the interests of third parties which are recognized in azticle
1317 ClV}LCode(KU}IPerdata)lsm«mmthe CiC made by Ml and BK.
Therightsa d,glngaﬁonssetfoﬂthIbeMandCBformanagmgtheﬁmd
forﬂa,ebeneﬁtofmm‘ms. Other Axticles in the Civil Code which isused as the
basis of CIC under the Civil Law legal system in Indonesia is Asticle 16183
mﬂnchmgtﬂamsmmrmgagemmmCICmasileMMermacwﬂpamg-
shipzzlngenera], asis appmpnatetoapplytheagteementmnstmeetﬂlelegal
RS SO0 ) T S !

® Philip H. Petit , Equity and the Law of Trusts, (London;Bnnemnhs, 1989), p. 13 s
cited by Tbid,, p. 313.

Sibid.

2 Tbid, p. 367.

2 R Subekti daa R Tjitrosudibio, op. eit., p. 304.
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terms of the agreement under the provisions of Asticle 1320 and of course
based on the provisions of Axticle 1337 and Article 1338 indonesian Civil Code
as of the principle of freedom of contract.

Practically, On the institutional side, there is basically no difference of prin-
ciple between Conventional Mutual Funds and Sharia Muiual Funds in Indone-
sia. Both Conventional Mutual Funds and Sharia Mutual Funds can take the
form of the Company (PT) or the shape of CIC according to statutory provi-
sions in force.? However, today both Conventional Mutual Funds and Mutual
Funds Sharia in practice only use the second form, the Collective Investment
Contract (CIC), because of the nature and concepts that are considered less
practical, both in its fonmation and dissolution of the less flexible it is not desir-
able Securities Company to the nnitual fund business today.® That is because
the concept of CIC has a special coneept that is different from coniracis in
general. In the form of Collective Investment Contracts (CIC), the Fund is not
alegal entity or corporation but a legal form which is termed as the Un-Incor-
porated Business Trusts Organization (UBTO) that can be distinguished froma
corporation. Differences UBTO of corporate legal form can be seen from the
following explanation:> '

“The Incorparator of a corporation is comparable to the Creator of a UBTO. Both act for

and on behalf of the entity being created in order to bring it into existence. Likewise the

Investor of the corporation and the Exchanger of the UBTO provide the assets (property

and/or money) that form the corpus (body) of the entity being created. The investor of the

corporation purchases the stock and is called the Stockholder. The Exchanger of the UBTO

exchanges his assets for the trusts Certificate of Capital TUnits and is called the Certificate
Holder. ™

Tn a Miutual Fund in the form CIC has a management company which acts
as Investment Manager (IM) responsible for investiment activities, which in-

2 Asticle 1618 Civil Code reads: “The alliance is an agreement by which two ox more
persons bind themselves to put something in comimmion, with the intent to share the profits
going for it” Look: Gunawan Wijaya, op. cit.

= Asticle 18, Law No. 8 of 1995 on Capital Market , states that:... [2] Mutual Fand can be
in the fonms of: a. Corporate, or b. Colective Investment Contract,

2 The result of interview with Mr MuhammadTouriq, Head of Sub. Sharia Policy
Development Section, the Issuer and the Pablie Company, Capital Market Supervisory Agency
and Financial Institation RY, September 27, 2008 in the Office of Bapepam-LK. ’

* Gunawan Widjaja dan Almira P. Ramaniya, Reksa Dana dan Peran Serta Tanggung Jawab
Moanajer Investasi dalam Pasar Modal, (Jakaria: Kencara, 2606), P. 50-51.

% Toid.
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clude the analysis and selection of the type of invesiment, taking investment
decisions, monitor the investment market and take measures necessary for the
interests of investors . The Investment Manager is a company whose main busi-
ness is managing the customer-owned securities porifolio investors.

in this form of CIC, the Fund is managed by the iwo paztics, in addition
there is also an Investment Manager Custodian Bank. Custodian Bank to act
as a store of wealth (safe keeper) and the adminisirator of the Fund. Funds
eollected from many investors through pmitual fund is owned by investors and
stored on behalf of the Fund at the Custodian Bank 7 A Mutnal Fund (Mutual
Fund) is a collection of separate certain assets, which is derived from invest-
ments of investors.® CIC Fund gave birth fo a form of collection of property
together, which took the legal form of a fellowship, which is managing and
storing their wealth transferred to third patties (fogether Investment Manager
with the Bank’s Custodian)®

Some characteristics of CIC Investment Fund are as follows:

Sell investment units continnousty along some investors who buy.

Participating units are not listed on the stock.

Investors can sell back to the participating units owned investment manager

‘who manages.

4. Proceeds from sale or redemption payment of investment units will be
charged to the Fund’s assefs.

5. Theselling price/purchase of investment units mbasedonNetAssetYahle

(NAV) per umit, calculated by the Custodian Bank on a daily basis.

W

CIC-shaped Fund is 2 mutual fimd that is open, the mutual fund ofiering
and buy back shares from investors up to the amgunt of capital that bas been
issued ® Both Conventional Mitual Funds and Sharia Mutual Funds share the
same characteristics. The difrence in form between the two concept is in the
instittional side, is visible on the institution of Sharia Supervisory Board (SSB)
on each company’s investment manager (find manager) that this is certainly

2 Fko Priyo Pratomo dan Ubaidilleh Nuggaba, Reksa Dana; Solusi Perencanaan Invesiasi di
Fra Moder. (Jakarta: PT. Gramedia Pustaka Utama, 2001), P. 42.

% Gunawan Widjaya, Traosplantasi Trusts dalam KUH Perdata, KUHD, dan Undang-
Undang Pasar Modal Indonesia,, (Jakaria: PT. RajaGrafindo Persada, 2008), P. 309.

 Widjaja dan Ramoniya, epcit,, p. 75.

 Munir Fuady, Pasar Modal Moder, (Bandmg: PT Citra Aditya Bakti, 1996), P. 107.
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not located in 2 Conventional Mutual Funds. In Mutual Funds in Sharia opera-
tions, DPS serves as a represeniative of the National Islamic Council (DSN)
tha is placed on Islamic financial institutions (in this case the Sharia Fund).

In principle, the legal basis of operations for Mutual Funds and Mutual
Funds Conventional Syariah they refer to the same legal basis of the Capital
Market Law No. 8, 1995 Asticle 18 and Bapepam-LK. Bapepam-LK Regu-
lation governing the general operations of the Fund Regulation. IV.B.1 Guide-
lines for the Management of CIC Investment Fund, No. IV. B.2 Guidelines
CIC Investment Fund Contract; Ne. IV.B.3 About CIC Investment Fund of
Participation Units Traded on the Stock Exchange and No. IX.C.5 About Pat-
ticipation Regisiration for Public Offerings CIC Investment Fund.

However, for Syariah Fund there are special rules governing the opera-
tions further, the Bapepam-LK. IX.A.13 About Publishing Islamic Secuxities,
Regulation No. IX. A. 14 About Akad used in issuance of Islamic Securities in
Capital Market. In addition to Bapepam-LK, the Sharia should refer to the
Fund became operational on MUI Fatwa Sharia About Mutual Funds On July
30, 1997 and Fatwa DSN-MUI No.20/DSN-MUI/TV/2001 About Guide-
lines For Mutual Fund Investment Sharia.

The main difference lies in the enactment of Islamic principle which re-
quires that the operation was held two processes, namely:

1. The process of “screening” or filtering of investment instruments based
on Islamic guidelines. Filtering according to the sharia is issued stocks that
have illicit activities such as usury, gharar, liguor, gambling, pork, cigazeties
and so forth. Thus, in Islamic securities portfolio avoided the use of
investment fimds on the business activities mentioned above. o

2. Thepricess of “cleansing” to cleanup the income derived from activities
that are considered unlawfil according to syariah guidelines.® Use of'this
cleansing of funds allocated to financing benefits for orphans and
underprivileged people, the eonstuction of public facilities, as well as
humanitarian disaster.

Tn the musual fund based on Islamic principle is related to the operational

3t Anshori,, Abdul Ghofur, Pokok-Pokok Hukum Perjanjian Islam di Indonesia, (Y ogyakarta:
Citra Media, 2006),, p. 3.
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mechanism consists of two kinds of legal actions in the form of ireaties, namely:

1. Between investors and the Investznent Manager by wakalah system; and
2. Between the Investinent Manager and the investment made by the system
useg mudarabah.

Akad wakalah used in the contract between the investor and the Invest-
ment Manager is essentially an agreement granting the right to the Invesiment
Manager to cairy ot fund management has been entrusted by him, in the hope
that investors will benefit from the funds invested. Investors acted as Shahibul
Maal, while the Investment Manager acts ashis deputy.

'I‘heconﬁactiscrmtedbetwemﬂielmeshnentManagerand investment
with the system users mrudarabah bave the following characteristics:

1. Profit sharing between investors (Shahibul maal), who represented the
proportion that has been agreed upon by both parties through the Investment
Manager as a representative and there is no guarantee of results of certain
investments o ipvestors.

Investors bear the risk only for funds that have been granted.

Tovestment Manager, as representatives do net bear the risk of losses on
the investment was doing all it were not for negligence (gross negligence/
tafrith).

Mutual Funds in Sharia, investments may only be made on fiancial instru-
ments in accordance with Islamic sharia through shares that are held through a
public offering and the distribution of dividends is based on operating profit
level, the placement of deposits in Islamic banks, and marketable long-term
debt in accordance with Islamic principles. In addition, investment shonld also
be done on the business activities that do not conflict with Islamic law (oot the
gambling, usimy, forbidden foods and diinks, and that damage morale / cause
harm). Similady, the selection and execution of investment ransactions should
be conducted according to the precautionary prineiple (prudential management
/ ihtiyath), and not allowed io gamble in it an clement of gharar:

From the description above, globally as an economic institution, Syartish
Fund is an institstion other than camy out investments o benefit also pay atien-
tion to social vatues and akhlaks! karimah. Can be classified as a Social Re-
sponsible Investment (SRI}, or the Ethical Investment, Social Aware Value-
Based Investment and Investment.™ So give more legal protection for inves-

W

* Thid, p. 73.
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tors, especially for the implementation of (cthical investment, socially aware
investment and value-based investment) is an investment that has universal val-
ues that ate not only useful for Muslims also have a positive impact for society
in general

IV. The Institution of Trust According to Islamic Law

From the point of Islamic law, the legal concept of “trust” which has the
principle of separation of ownership is actually not a new thing that is difficult o
understand. This is because in Islamic law there are legal concepts that are
simpilar o instifutions “tust” is, namely the Wagf institutions or practices in the
Indonesian language is called wagf. According to Imam Abu Hanifah under-
standing wagfis holding an object whose ownership are retained by the donor
wagf, but the wherewithal to benefit the public interest.* In Asticle 1 of Law
No.41 Year 2004 on Endowments, Endowments understanding iranslated as:
“the legal act wakif (giverwagf) to separate and / or give up some of his prop-
erty to be used forever or for a certain period in accordance with their inferests
for purposes of worship and / or the general welfare according to sharia “**
From the definition of wagf appears to the separation of ownership of property
io be used by third parties. About objects in bis wagf, religious Maliki opened
the vast opportunities to provide endowinents in any asset {ype, including the
most liquid assets are cash (cash Wagf).*

Wagf in Istamic law, which was formed since medieval Islamic world from
7 t0 9 Th centuries AD, has many similatities with the concept of Trusts in
British law.¥ This is apparent from the construction that each wagf must bave
Wagif (Founder) similar to the settler of the Trust, mutawilli or in ITndonesia
called Nazir (trusice), gadi (judge) and beneficiaties (mauqguf alaik)y® In the
second concept of it, both wagf (endowments) and trusts, the object submitied
for use beneficial to the interests of the users (beneficiaries or mauguf alaik)
that had been predetermined well of the recipicnt as well as its usefulness, for

3 Look: Firdaus NH, op. cit.P. 16.

% Uswatun Hasonah, “Peran Wakaf Dalam Mewujudken Kesejahteraan Sosial (Studi Kasus
Pengelolasn Wakaf di Jakaria Sclatan)”, Dissertation, Graduate Program State Istamic Institute
(JAIN) Syarif Hidayatulloh, Jakarta, 1997, p. 30.

35 fndonesia, Law Ne.. 41 of 2004, of waqf, Asticle 1, with an explanation from the author.

3 Ahmad Djunaidi dan Thobieb Al-Asyhar, Mennju Era Wakaf Produktif, (Depok: Mumtaz
Publishing, 2008), p. iv

37 Goudiesi, Ioceit., p.1237-1240.
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the individual and the public interest and soeial. Sigoificant differences are only
from the point of expiry of the time that in wagy, usnaily until the benefits or
belongings have been destroyed.”® However, it is only valid for the wagf to

social objectives in this regard including the Wagf akli (Islamic family trust)

and not in wagf khairiy (devoted to a charitable purpose from its incep-

tion).”® Another difference is in the British legal system “legal estate” (owner-

ship) is directed to the trustee, is what distinguishes the (mutttawali / Nazir)

where Nazhir / muttawali not the owner of the wagf property but as a prop-

ety manager only.

__ . Theconcept of Wagf mstitutions in Islamic law have similarities in terms of
delegation of wust (#rus?), known as the coneept of trusteeship, namely the

- beliefthat accompanied responsibilities (fiduciary duty) for the patty entrusted

with the mandate. A “Nazir” wagf was in charge of the management of wagf
property under the law with the Pledge of wagf. In this case Nazir bolds “legal
title” to the wagf propeity (maukuf bih), which has the authority to manage

the wagf property (mauguf) that was net hers (not the legal owner of the

property endowments), while “waldf” is the “settlor” (original owner) of wagf
property. In this case the wagf properiy should be managed by the “Nazir” of
his people and society as benificiary (mauquf alaik).

The similarity between the legal concept of wagf in Islamie law with the
trust in the British legal system, as described eatlier is not a inere coincidence.
The influence of Tslamic law in the formation of Anglo-Sazon legal tradition that
shape English law and the couniries of colonies evidenced by some scholars,
like Professor John Makdisi, Jamila Hussain and Lawrence Rossen.” John
Makdisi in bis writings titled “The Islamie Origins of The Common Law” in the

% fbid. In the law of waqf in addition to constmction, there are the so-calles pillars of wagf.
According to Abdal Wabhab Khallaf, endowments, thers ave four pillars: 1. People who berwakaf
(wakif), ie, the property owner and iake legal action wagf, 2. Diwakafkan property, or mauguf
BiH as the object of legal acts, 3. The purpose of wagf or are eligible to receive endowments cafled
mauguf alaih, 4. The statement ealled the wagf of wakif shighat or pledge wagf. (Abdnl Wahhab
Khailaf, Abkam al-Wakof, (Mesir: Maiba®ah al-Mist, 1951), p. 14. ® ibid, p. 1246-1247, However,
today’s developing disconrse and operational even Endewment Money (Cash waqaf) which
allows the application of a specific term endowments. Operasinal validity of the waqf of meney
is based on understanding of Maliki figh scholars. (Leok: Religion Departemen RL: Paradigma
Bam Wakef di Todonesia, (Jakarta: Generat Directorate of Wagf Islamic Guidanee Society, Religion
Depoartemen Ri, 2008), p. 5-6, Restricted Endowments term called wagf mmagqat, (Look: Farida
Prihatini, Uswatun Hasansh dan Wirdyaningsib, Hukum Islam Zakat dan Wakaf Teori dan
Prakicknya di indonesia, (Jokarta: Papas Sinar Sinanti, 2005), p. 136.SimakBaca secara fonetik

0 Jhid.
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joumal North Carolina Law Review in 1999, argued that in addition to the
Trust institutions, many other exampies of institutional common law derived
from Islamic law, one of which is the jury system is taken from the system Lafif
in the form of Islamic judicial body consisting of 12 persons drawn from ordi-
nary people who lived in the neighberhood of the judiciary is to be swom to teil
the truth and make a decision (verdiet) binding for the judge to the case ac-
cording to the facts of the case.” Some of the English Common Law legal
institutions are fundamentally expected adapted from similar institutions in Is-
lamic law or of legal jurisprudence in the Islamic Caliphate and introduced into
England after the Normans who inherited colonial legal institutions of the Is-
lamic legal adminisiration system Sicilia Emirates (Arab-Norman Culture), and
the close relationship between King Roger I of Sicily with King Henry 11 of
England.®
Pertaining to the concept of Mutual Funds, the use of trust institution that
has similagitics with the coneept of jurisprudence of Wagf (Endowmens) can
be seen from the function of Fund management (the Investment Manager and
. Custodian Bank) acting as trustes is entrusted with the mandate (#us7) to man-
. age investment funds (wagf property or trust corpus) for the interests of in-
vestors as a beneficiary wmit holders (mauquf alaih). As a “Nadzir” or wagf
muttawali, Mutual Fund manages objects in accordance with endowments
goal that have been professed (as a “declaration of title”) for the interests of
Muslims including the wakif itself as the beneficiary (mauguf alaih). In the
book “Feminist Perspectives on Equity and Trusts” writien by Susan Scoit-
Hunt, Hilary Lim on Endowments in relation to the trust, thewagf wasputina
separate chapter is entitled: “The Wagf in trus”.* In the book stated:

2 Look: Mukul Devichan; “Is English Law Related to Muslim Law?” , BBC News, 24
September 2008, hitp:/fnews. bbe.co.uk/ 1 hifmagazine/7631388 stm.Retrdeved on 2008-20-05. And
see also: Mahmond A EV-Gamal, Islamic Finance: Law, Economics, and Practice, (No place:
Cambridge University Press, 2006), p. 15-16.

“ John A Makdisi, “The Islamie Origins of The Common Law,” North Carolina Law
Review 77 (5) Tatun 1999, p. 1635-1739.

3 Jamila Hussain, “Book Review: The Justice of Islam by Lawzence Rosen®, Melbourae
University Law Review 20601, p. 30.. Regarding a similar case can alse be seen from Nicholas
Heer Sherman Jackson,” Review: Islamic Law and Jurisprudence: Studies in Honor of Farhat J.
Ziadeh, Journal of Near Eastern Studies 54 (1) Januari 1995, p. 68-62 dan Gamal Meursi Badr,
“Islamie Criminal Justice™, the American Joumal of Comparative Law 32 (1), Winter 1984, p.
167-163.

# Susan Scoti-Ffant dan Hilary Lim, Feminist Perspectives on Equity and Trusts” in writien,
{ Londen: Cavendish Pablising, 2001}, p. 47.
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“However, Avini daes conclude tha, if there was an external model for the English trust, he
concurs with the Islamic theory that the wagf was the greatest influence upon the trust,
having been ‘imported to England by Franciscan friars...in the 3" century”. The similarities
in ‘mrpose, theory andstucture’ are such, he argues. that the wagf and the trust are almast
identical institutions . For Cattan, looking through the lens of Islamie law, ‘there is no doubt
that the wagf is the earlier of the two institutions’ leading ‘naturally... to an inguiry as to
whether the English triist was derived from the Islamic wagf™*

From that statement seems a close relationship between #rusts and wagaf.
Similarly Afzatur Rabman in his book titled “Muhammad Encyclopedia of
Search,” gave the title “Trusf” to wagf* This is the relevance of the permissi-
bility of the business Fand derived from the concept of Trust’s Conumon Law
legal system; io be practiced in the economic activities of Muslims according to
Shazia. So in principle, the Fund institutions according to Common Law legal
concept does not condlict with Shari’a, for in practice as a trustee or investment
manager Nazir / muttawali not conmit frand, fraud or purchase securities
which contain usury or issued by issuers of secuxities that produce unlawful
goods or other restrictions set forth in the National Sharia Board’s consensus.
In Indonesia the Sharia Board consensus derived fiom “Dewan Syariah
Nasional-Majelis Ulama Indonesia (DSN-MUT) fatwas. Furthenmore the prac-
tice of the Miutual Fund should follow the mules and implement the regulations of
the stock exchange authorities (Badan Pengawas Pasar Modal dan Lembaga
Keuangan / Bapepam-1K) as the compeient instifution.

The concept of conventional sowival fund, generally has a detailed setting
and close supervision of stock exchange authoritics (Bapepam-LK). This re-
lates to the risks faced by investors in investing in the stock market. Because
most institutional investors by the Fund are net people who understand the
investment, then their inability to analyze investmenis require legal protection
from the signs and mechanisms issued by the anthority of the stock transactions
to the managers of investment fimds, in this case the Investment Manager. For
Sharia Fund activities, ideally of Bapepam-LK as exchange authority has is-
sued many regulations that ensure adequate legal proiection for mutual fund

“ ihid,, .p. 55.

S Afzaiur Rabmnan, * Mithammad Encyclopedia of Search, Baok Three, The Trader”, (Londomn:
The Muslim Schools Trast, taupa tatwm), p. 707-708.

7 See the discussion on the last section of Chapter 2 of the author’s disseriation on the
Facuity of Law Graduate Program, the University of Indonesia, with the titile: “Islamic lovestment
Fusd Contract in Indonesia (Study on Contract According to Istamic Law)”, year 2010, p. 142 -
147.
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investors, are also applicable to investors of Sharia Mutual Funds (SMF).¥
However, for legal certainty for implementation of Isiamic system of Sharia
Fund activity was Bapepam-LK should make special rules that also can give
the signs in the form of rules that will provide guidance where gharar (obscure
fonclear) transactions and where the transaction is not gharar with the provi-
sions of a clear legal sanction for the offense.

This becomes important because although on each investment manager of
mutual fimd companies have a Sharia Supervisory Board, in the practice of
their transactions in the stock gharar risk is that which can not be avoided. As
a logical conseguence is the requirement for the mastery of risk management in
buying and selling, particularly in capital markets transactions. Therefore, ef-
forts to manage risk in investment management thronugh diversification and utili-
zation of capital market instruments, such as securities (stocks), sukuk (bonds),
and derivatives, shonid be sirived for as much as possible i prevent the prac-
tice of riba (usury), maysir (gambling) and gharar (tisk unceriainty) itseif in
practice in the eapital market. Thus, in practice later, the risk that can be faced
is the risk that involves the knowledge and clarity of information, the object is
clear and cam be controlied, as well as games of skill, not games of chance.

Trust is used the concept as a sysiem to protect the interests of investors in
mutnal fund activity will need toSkaria is implemented in accordanee with the .
concept of tust in Islamic law as the concept of Nazkir tasks that must be
sought for the management of wagf objects to be more productive and sustain-
able according to the original puipose of wagf. In operational terms the Sharia
Fund, Nazhir fimctions in numing the izust can be analogyzed to collective cus-
tody fimetions held by the Custodian Bank (CB) and management functions are
the responsibility of the Investment Manager (IM) of the Sharia Fund. For
these puiposes, the provisions of the fatwas (legal opinions) of the National
Sharia Board (DSN-MUI), and the regulations of Capital Market Supervisory
Board (Bapepam-LK) goveming the general mechanism of mutual fund and
the special provisions of the eontract of sharia shonld be run properiy.

In Indonesia on wagf in the concept of irust is accommedated within the
provisions of regulation on the management of cash wagf as stipulated in Gov-
emment Regulation no. 42 of 2006, on the Implementation of Law No. 41 of
2004 on Endowments. Legislation, among other things regulates the fonms of
endowinents, such as rigid object and movable ebjects and money. This can be

seen in the provisions contained in Axticles 28 to 31 of Law No. 41 0£ 2004
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and Articles 22 to 27 President Rules (PP) No. 42 of 2006.

The Wagf of movable object, such as money, done by wagif throngh
Istamic Financial Institutions (TFT) designated by the minister (Asticle 28 of Law
‘No. 41 of 2004}. Wagf of the movable objects in the form of money held by
wagif in writing to the Islamic Financial Tostitutions (IFT), then by the IFT issued
a cash wagf certificate, then cash wagf certificate issued by the IF1 bad con-
veyed to wagif and Nazhir as evidence of transfer of property wagf objects
(Axticle 29 of Law no. 41/2004). Later, Islamic Finaocial Institutions (IFT) on
behalf of Nazhir register wagf properiy in the form of money to the Ministerno
later than 7 (seven) working days afier the issuance of eash wagf certificate.
(Asticle 30 of Law no. 41/2004).

- Purthermore, the Government Regulation no. 42 of 2006 affirmed that the
cash wagf cuirency to be in the rupiah, if the money is going in endowmenis
are siill in foreign cunrencies such as the Rial, Dollar, Buro, Ringgit Malaysia and
so on, converted fiist into the rupiah cumrency. (Asticle 22 of Regulation No.
42/2606)

For a wagif cash wagf that would be reguired to:

1. Presentatthe financial institution of Shazia Receiving Cash Wagf (Lembaga
Kenangan Syariah — Penerima Wakaf Uang/LLKS-PWU) to express the
will of the cash wagf’;

2. Describe the ownership and origin of money that will be in wagf;

3. Wakifwill il out the form statement that serves as awagf deed of pledge
(ATW). (Axticle 22 paragraph 3 of Regulation No. 42/2006).

In the of case wagif unable to aitend to the LKS-PWU then wagif may
appoint representatives or their attorneys, and representatives from wagif can
claim moving objects in the form of wagfpledge money to the Nazirin front of
the WaqgfDeed of Pledge Officers (Pejabat Pembuat Akia Tkrar Wokaf/ PPATW)
and so delivered the Wagf Deed of Pledge (Akia Ikrar Wakaf /ATW) to the
LKS-PWU. (Asticle 22 paragraph 4 and S PP. 42/2006)

Some provisions of Legislation above show clearly that cashwagfrecog-
nized in positive law in Indonesia. In addition, the Act also ordered the estab-
lisbment of Waqgf Agency of Indonesia (BWT), which served to promote and
develop national endowment; this agency is an independent institution. Accord-
ing to the Wagf Act BWI membership is appointed and dismissed by the Presi-
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dent. While accountability for implementation of the tasks performed by an
mdependent andit institution and submiited to the Minister and in general to the
general public. Agency that has been established since 2007 now has steward-
ship in 2 period of four years. For the first period since its founding management
today is the BWI period of 2007-2010, which has established its membership
through a Presidential Decree No. 75 /M Year 2007, and the detenmination of
its staff by the Decree of the Minister of Religion No. 96 of 2007. When viewed
from the side of the law of trusis, BW1 is in Indonesia ean be categorized as
sort of the Trust or institution called the “Trustee” in charge of managing the

wagf funds, especially cash wagf

Y. Sharia Mutnal Fund (SMF) as an Alternative of Waqf Fund
Management

The problems encountered in the practice of RDS in question here is that
arising from a violation of applicable law. Since its emergence and during the
development of Shariah Fund, there are no legal cases that occurred in the
activities of Mutual Funds Sharia.® The existence of Sharia Fund which has
been dissolved by the Bapepain-LK is not because of violations coramitted by
the Investment Manager, Custodian Banks and perpetrator of other Shariah
Fund against the rules. But most Islamic Fund is being dismissed because the
net asset value obtained does not meet the minimum limit of Net Asset Value
(NAV) is determined by the capital market regulator. In addition, the dissol-
tion of Islamic Mutual Funds Mutual Fund performed because age is already
more than 5 (five) years. Dissolution of Sharia Fund io be done to protect the
mterests of invesiors and the Sharia Fund would be developed healthier.

Not meeting the miniraum net asset yalue (NAY) of a Sharia Fund associ-
ated with the munaber of instruments (securities) of Islamic investment, like sharia
shares, Islamic bonds (sukuk), Collective Investment Contract Islamic Asset
Backed Securitics and other securities in accordance with the sharia principles
is not widely available. This limitation has led to difficuliies in consiructing an
investment portfolio of funds that have accumulated in the Fund Sharia. The
lack of Net Asset Value (NAY) obiained by a Sharia Fund because investors

® The result of interview with Bp. Snjanto, Head of the Burean of Justice Review of
investment Management, Capital Market Supervisory Ageney and Financial Institation
Supervisory Agency (Bapepam-LK), Ministry of Finance of Indonesia, on 22 September 2008.
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who invest their funds at least on the Sharia Fuand or in other words that the
Syariah Fund is not sold on the market.

As an aliemative in overcoming the problems of Istamic Mutual Funds
NAV, is to open the possibility of placing the funds into the cash wagf invest-
ment units RDS while alse opening opportunities for the general public who
want to invest in it. For the mechanism can cooperate with Indonesian Endow-
ments Board (BWI) to channel the cash wagf find for Miutual Funds in Shazia
played. This idea is based on the thought of progressive to (beneficiary) but ean
be beneficial to development.® Cash Wagfvery precise models provide a prom-
ising answer to the social welfare and help evercome the economic crisis of

contemporary Indonesia

Investment is encouraged in Islam, even for each person who has the ad-
vautage of consumption that is used for daily needs. In the research report™ of
Indonesian Muslim Expert Asosiation (Tkatan Cendekiawan Muslim Indonesia
/ ICMI) research team has proven that how big the influence of investment to
national income is determined by the multiplier effect which in tum depends on
the size of the trend of consumption expenditure which is called the marginal
propensity to consume (MPC) and the modem state in general on the so-
called marginal propensity to save propensity to save (MPS). Whereas in most
people propensity to save is the excess of eonsumption. While in the formula-
tion of 2 Musltim formulation econorny arising not a revenue equal to consump-
tion plus savings (E=C+ 8), bui E=C+ I (income (E) equals consumption
(C) plus Infag (I)), where Infag directly chenneled to investment ().

In terms of Islamic economy, raising infaq implementation can be consid-
ered as an investment opporiunity. In Al-Qui’an Surah Al-Bagarah 2:219 -
220, Allah teaches people about wealth management in life as follows:”... And
they ask you (about) what (should) they infag (spend). Say, “The advantage
(of what is needed).” This is what explaips the verses of Allah unto you that ye
should think, aboui the world and the hereafier ...

“ Endowments are very relevant cash provides a model of 2 mmtual fund through a trust
fimd mobilization which worked through the challenges of professionalism that mandate in his
Mznagement fund in the midst of doubt in the management of wagf funds and anxicty syndrome
crisis, domestic investment and capital flight. Wagf eash very guickly stimulate the retum of an
investment climate conducive to the dramatic rise of theological emetional motivation of charitable
intentions jariyah wisdom rational economic considerations in addition to social welfare. (Ministry
of Religious Affairs, waqf Cash Management Guidelines, (Jakarta: Directorate of Wagf, the istamic
Society Directorate-General Guidance: 2008), p. 72-73.Sim2Baca secara fonetik

= fbid, p.72
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Based on the statement of Al-Quran, Chapter 2 (Al-Baqgarah), verses 219
and 220 above can be seen thatinfag by a musiin is the excess of consumption.
So that in the Muslim economic growih, frfag taken from the investment fimd,
becamse it is not possible from the copsumption fund. Similarly, fimds forwagf,
any more than it needs o be channeled to investment. So the formula is: wagf
= infaq = Investment.

So fiom the formmla above if sourced investiment of wagf finds can be
done by everyone, it will collect large amounts of funds that can be used for
development. Therefore, the custom to hand over the treasure 1o be shated
through the wagfis an invaluable eapital. Whatever owned assets canbe used
for endowments and investments. This Commemoration of the hadiths which
has been used as the legal basis of wagy. if observed from hadith can be used
as a basis for investing. Examples of Hadith are:

“From Umar who said that “Umar came to the Prophet Muhammad to ask for instructions
on obtaining Iand in Khaibar, shouid be used for what, by the Prophet Muhammad, advised:
“if you want to, resist and charity principally the profit”. Umar followed the advice of the
Prophet Muhammad, then wherewithal (being a waqf), provided the principal may not be

sold, should not be granted and should not be inherited. “(Narrated by Bukhan-Muslim
from Tbn “Umar. Ra).

In another hadith it is stated:
“That Umar r.a. have said to the prophet Muhanmmad, “Indeed, I have one Inmdred shares
at Khaibar, ¥ have never had my love wealth more than that, ¥ mean really want to put it as

charity,” replied the Prophet SAW, “You hold the essence (of land) and give the fruit as
charity. “(Reported by An-Nasa’i and Jbn Majjab).

Investing in the wagf is a recommendation to the afierlife, however can
also affect the good life in the world with productive way that assefs being held
for the common good. For that existing assets should be developed, by means
of doing productive things. Especially in this day wagf property has evolved in
a form that was originally only real propeity, now may take the form of moving
goods. With advances in Muslim thinking today that allows endowinents in the
form of money, called “Cash Wagf” or endowments of money, the funds of the
wagf institution can rofate in Islamic economic institutions.

Maybe in the future can be developed the idea that the concept of wagf
(charitable trust) in the form of funds to be submitted for social puposes can be
used also by wakif, as the development of trust institutions in the westem world
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as we discussed 3biove, in its history took over from the concept of wagfin
Islam. Trust institution which was originally used for the Charitable Trust has
now evolved into various forms of goal trustee agencies, including for invest-

ment purposes, such as mutual funds in unit trusts. If so, then it’s possible to

institute Sharia Fund, which will be formed from these endowments funds will

not only social nature for the construction of race and nation in termns of macro,

but also to prosper the individual Muslim in the counixy. So it also can inspire

people who have the awareness to wagf was, as well as benefit from the wagf
funds that are not only stored in the aflerlife also has appeared in part a result of
the world.

Tt is possible happens on wagf institution, and therefore classified in accor-
dance Malikiyyah, endowments do not cause the termination of ownership rights
to the “ain (object diwakafkan). What is lost is only right to spend it. They
provide arguments (legal basis) of permanent objects used as waqfitems with -
badith of Ton Umar. >

“From [bn “Umar that’ Umar actually get the land in Khaibar, then Umar said:” Yes
Rasullullah, I bave obtained land in Khaibar, and F have not penah get a treasure more
valuable than the land, then what You commanded me (Yes Rasutluliah} ? Rasulluliah then
said: Ifyou want to resist the origin and charity (the good), then Umar put it as charity, under
on that land should not be sold, not granted, and not for the indigent, not emancipate siaves,
to entertain guests and for those who master (his nazir) eat some of them well and serve as
property and in a history of saying: Do not mastered basic terms. (Hadith narrated by
Jama’ah).

From the above hadith o do wagfseems that the only benefit, whilestill
owned the property subject wakif. Similarly, Abu Hanafi opinion that the prop-
erty may be withdrawn by wakif expence, but on the other hand be also argued
that if there is a dispute between wakif the Nazarite, the judges bave the author-
ity to decide that wakaf should coatinue and should not be drawn again by
wakif. ®

Original concept contained in the Waqf Trust, iraditionally only used for

5! Abinad Malkam Libis, et.al., Paper Decpening the Implementation of the Economy Based
on the Qur’an and Hadith, Rescarch Report of the research team ICMI Orsat Washingten DC,
American Crwil Weork Programme October 1995-March 1996, seminar in ICMI Meeting in May
1996 in Embassy, Washington, DC., the United States., p. 68-70. In this study, the auther is a
member of the team of researchers.

52 Muhammad bin Ali bin Muhammad asy-Syaukani, Nail al-Autar, (Mesir: Mustafa a-Babi
al-Halabi, t1), VoL.VI, P. 127. See also: Wahbah a2-Zuhaili, op.cit., P.155.

® Thid.
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social needs (Charitable Trusts). However, there is no prohibition in 7 ‘amalah

jurisprudence to develop “Nadzir” wagf institutions for economic needs and
was developed in drafi form collective custody Sharia Fund. This is because
the wagf institutions in fjtihadi level.* So that its shape can be applied in ac-
cordance with the times. This can allow Endowments held for a limited period
and held for the benefit of the wakif addition to social interests.™ Similarly, it is
possible if the wagf object is sold.®

Trust in the light of the institution, the concept of collective custody of Sharia
Mastual Fund (SMF), Investment Manager (IM) and the Custodian Bank (CB)
to act as Trustee (Nadzir wagf) for investment purposes of wagf property.
Implementation of cash wagf enables institutions active in the field originaily
expanded in the direction of worship-minded Jurisprudence solely to the ac-
tions for public minded or mmamaleh jurisprudence. This is based on the opin-
jon of Maliki scholars. In this case, as Trustce of SMF Nadzir tasks outlined
their rights and obligations in a Collective Investment Coniract (CIC) made by
the MI and BK. In this Trust concept IM acis as Mudharib in bond of
mudharabah coniract to manage thewagf funds from the investors, develop it
by arranging find investment in the market. Asmudharib in the implemetation
of Mudharabah, IM act on the basis of irust (trust) under the terms of the
contract law of Islam. By involving wagf fund that is eternal, then the SMF will
be more strongly defend the Net Asset Value (NAV) it. NAYV strength is more
possible in the Fund is due to Islamic wagfmoney based on Fatwa Indonesian
Ulema Council (MUI) is a prerequisite application of money as an object of
wagfis essentially the value should be fixed / intact. With these provisions, it
must be considered by the manager of wagf of money is to sixive for the prin-
cipal amount of the wagf did not experience a reduction or shrinkage.

In connection with the protection of wagf funds in.Shariah Fund is true
there is no provision regulating. However, such protection remains to be done,
because basically Syariah Fund is subject to and guided by the provisions of
capital market. Therefore, the provision of capital markets can provide a solid

s Depastement of Religions Affairs of the Republic of Indonesia, Paradigma Bam Wakaf di
Indonesia, (Jakarta: Directorate of Wagf, Director General Guidance klam, 2008), p. 27.

55 This shows that the wherewithal was only the result, thereby wagf property in his will
remain the property wakif. Tt’s just that he was forbidden to dowaload tasaruf it in the form of
business ownership to other parties. This understanding comes from the argument of “Umar, too.

% Uswatun Hasanah, ep.cit. p. 31-32.
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legal foundation in securing legal ceriainty for those who invest in the stock
market.>”

Wagf fund managed by the Investment Manager in Sharish Fund will al- -
ways be protected to the maximuin so secure management of its investment,
due to the Investment Manager is required by law to camry out their duties
propexly and correctly, full of good faith and professionalism. As mentioned in
the Capital Market Law No. 8, 1995, Asticle 27, namely: “Investment Man-
ager shall in good fith and responsibly cairy out his dutics may be solely for the
benefit of mutual fimds.” From this requirement, hence the need for maximum
security, given all the fimds managed by the Investment Manager is the status of
public fimds wagf fund. Therefore, as we have said, the Investment Manager is
obliged to carry out their duties in the best possible for the benefit of Islamic
ontual funds.

Where is known that the Investment Manager does not cany out their
duties properly in accordance with the provisions stipulated in Asticle 27 para-
graph (1) Capital Market Law, the Investment Manager shall be responsible
for any losses incurred due to the negligent actions such.™ Based on this, in
other words, the Investent Manager bears responsibility for any loss arising
sharia mutual funds since management is not conducted in good faith and not
with full responsibility. In addition, with supervisory discipline of Bapepam-LK
and Sharia Supervisory Board at the institution of Sharia Fund Investment
Managers, the firture ean be expected that the preservation of the exisience of
Sharia Fund institutions in Indenesia. )

For example, on a mix of cooperation between institutions with endow-
ments Nazarite Sharia Fund can be seen from the application of cooperation
between Republika Dhuafa Wallet or “Dompet Dhuafa” Republika with Batasa
@®TS)Capital.

Forms of cooperation between the two institutions are using planting sys-
tem investments, as well submit wakaf with servings:®

7 indra Safitri, Transparansi Independen Pengawasan Kejahatan Pasar Modal, (Jakaria : Go
Glebal Book Safitri & Co. Publication Book Division, 1998), p. 15.

# Indonesia, IndonesianCapital Matket Law, Act. No. 8 Year 1995. Atticle. 27 verse (2).

* Look: Achinad Djunaidi and Thobieb Al-Asyhar, Memujn Era Wakaf Produktif, (Depok:
Mumtaz Publishing, 2008), p. 107.

373 Volume 8 Number 2 January 2011



The Evolution of the Trust System in  the Mutual Fimd Business in Indonesia

TOTAL OF TOTAL

CHOICE INVESTMENT ENDOWMENTS
FUND CASH MONEY

1 10% - 20%

11 30% 70%

J 11 50% 50%

v 76% ' 30%

¥ 90% 16%

The total investment that cut the number of wagf (at your option pro-
vided), will be back to 100% within a period of about 1 to 5 years. Afier the
et of investment amount, the wakif pure business will benefit in accordance
witha designated portion. Thatis, by investment (investment) throngh the agency,
wakif will get two benefits: get business benefiis, as well asean be charitable
(wagf was).

In such cooperation schemes, endowments funds obtained from the in-
vestment model through BTS Capital and Shariah Batasa-"Dompet Dhuafa”
Republika will be distributed to the public virines, such as improving health
services, improving facilities and means of pre-education facilities, improve-
ment of economic empowenment society.

Thus, the wagfin Islamic Sharia is similar to economic capital corporation
where there are profits to be developed which are used for the benefit of the
people. Better ensure that it is the presence of ctemnity wagf provisions may 8ot
sell or modify the asset into consumer goods, bu still kep it as 2 productive
asset. In other words, at least theoretically, endowments should always evolv-
ing and even increased to a new wagfs and on the other band will preserve the
institution of Sharia Fund through a stable Net Asset Value (NAV).

In the current conditions maybe the establishment of an altemative Islamic
Fund has not yet been able to um considering that Wagf Institute that manages
cash wagf'is still relatively new. So do not have enough funds for the establish-
ment of 2 Shariah Fund. The total cash wagf funds that enier the Indonesian
Agency (Badan Wakaf Indonesia / BWI) for the Period 2007-2010 Endow-
ments new range of 1.6 Billion.® So still need time separately forming an ideal

@ Interview by Phone With Bapak Mustafa Edwin Nasution, Ph.D, Monday, 12 July 2010,
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Islamic Fund in order to handle problems Aktifa Net Value (NAY) of Mutual
Funds Sharia (MFS).

¥Y1. Conclusion

The evolution of “Trust” started from the concept of separation between
ovwmership 2nd mastery in the form of chariteble trust of wagf, known in Is-
famic law. Rescarch proves that in the history of “Trust”, wagfis forerunner of
the establishment of “Trust ” which became the operational basis of collective
care institutions in Mutual Funds today. However, goals of wagfthat are social
endowments do not allow the institutions to be developed as the basis for con-
iract transactions in mutual fund devoted solely to business activities. So thatin
this case can be implemented only Nazhir functions that reflect the Islamic
trust. For this purpose, the Islamic Trust Fund concept is defined in the real
meaning of al-contract mandate which today can be used in business activities
using mudharabah system. But with the release of discourse wagf of money,
which allows institutions to develop a productive wagf. Muamalah jurispro-
dence based on the opinion of Maliki scholars, wagf property can be placed
inio the operasinal of Sharia Mutual fund (SMF). SMF would strengihen the
continuity of objects while maintaining continuity of wagf. Trustee duties (Nadzir)
in SMF which is held by the Custodian Bank (CB) and management task by
the Investment Manager (IM) aze translated all the rights and obligations of
each in a Collective Investment Contract (CIC) made by the IM and CB. In
this Trust concept Ml acts as mudarib in bond mudharabah. With RDS eon-
eept like this does not preclude the general public to participate in purchasing
" uniis in the RDS, so also can create investment opporiumities that also drives
the wheels of development.
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